Service Tax on Man Power Recruitment Agents & Consulting Engineers-reg...
Service Tax Instruction F.No. B43/5/97-TRU dated 02.07.1997

I am directed to invite your attention to Section 88 of the Finance Act, 1997 which, inter-alia, provides for levy of service tax on the services rendered by manpower recruitment agent and consulting engineers. It has been decided to bring the above service under the service tax net with effect from 7th July, 1997. Notification Nos. 23/97-ST to 25/97-ST all dated the 2nd July, 1997 have been issued in this regard (copies enclosed).

2. MANPOWER RECRUITMENT AGENCIES

2.1.
As per Section 88 of the Finance Act, 1997, "manpower recruitment agency" means any commercial concern engaged in providing any service, directly or indirectly, in any manner for recruitment of manpower to a client. The taxable service rendered by a manpower recruitment agency is defined as any service provided to a client, by a manpower recruitment agency in relation to the recruitment of manpower in any manner. The rate of service tax is 5% and the value of taxable service in relation to service provided by a manpower recruitment agency to a client shall be the gross amount charged by such agency from the client in relation to the recruitment of manpower in any manner.

2.2.
It would be pertinent to note that the coverage of the term "manpower recruitment agency" is wide and shall include within its ambit the services provided by an agency from the primary stage of building a database of manpower for different categories of personnel employment, whether white collar or blue collar, whether for employment in India or overseas; determining manpower requirement for the client, preliminary identification, short listing and screening of prospective candidates, providing specialists for interviewing prospective candidates, arranging for their interviews at each stage; placing advertisements for recruitment of manpower in the print or electronic media etc. In short, service tax on manpower recruitment agency shall cover within its fold the entire gamut of services provided by a manpower recruitment agency to a client from the incipient stage of selecting/identifying man-power required for any prospective employment, till the stage of actual selection for the same. It may be noted that in certain cases such as where a person approaches a manpower requirement agency for being employed in a position abroad, as normally happens in case of employment in gulf countries, the prospective candidate for employment become the client for purposes of service tax.
2.3.
Service Tax on manpower recruitment agencies shall be the gross amount charged to the client for services rendered in relation to the recruitment of manpower excluding the amount incurred by the manpower recruitment agency on behalf of the client towards expenses which are reimbursed on actual basis. The Commissioners may selectively, in doubtful cases require the manpower recruitment agency to substantiate such actual expenses on the basis of documentary evidence. In case the manpower recruitment agency is billing the client on the basis of a lump sum, any deductions from the same on account of reimbursible expenses, for the purposes of determining the value of taxable service may be permitted on the basis of documentary evidence adduced by the agency.
2.4.
Normally the manpower recruitment agency receives remuneration from the client for the services rendered by him as per the stipulations in the contract/agreement between them. The payment from the client is received at different stages, based on the completion of work/service at each stage. The manpower recruitment agency shall be required to pay service tax on the payments received at each stage from the client by the 15th of the succeeding month. Subsequent modifications, if any, in the bills raised to the client at the time of final payment may be allowed after verification.

3.
CONSULTING ENGINEERS

3.1.
Consulting Engineer means any professionally qualified engineer or engineering firm who, either directly or indirectly, renders any advice, consultancy or technical assistance in any manner to a client in one more discipline of engineering. The taxable service rendered by a consulting engineer means any service provided to a client, by a consulting Engineer in relation to advice, consultancy or technical assistance in any manner in one or more disciplines of engineering.  The rate of service tax is 5% and the value of taxable service in relation to service provided by a consulting engineer to a client shall be the gross amount charged by such engineer from the client for advice, consultancy or technical assistance in any manner in one or more discipline of engineering.

3.2.
Consulting engineers shall include self-employed professionally qualified engineer who mayor may not have employed others to assist him or it could be an engineering firm - whether organised as a sole-proprietorship-partnership, a private or a public Ltd., Company.

3.3.
The services which attract the levy include all the services which are rendered in the capacity of a professional person and specifically include the services pertaining to structural engineering works civil/mechanical/ electrical engineering works or relating to construction management. All services rendered within the above scope of the term engineering attract service tax provided they are rendered in the capacity of a consulting engineer. The scope of the services of a consultant may include any on or more of the following categories:

(i)
Feasibility study.

(ii)
Pre-design services/project.

(iii)
Basic design engineering.

(iv)
Detailed design engineering.

(v)
Procurement.

(vi)
Construction supervision & project management.

(vii)
Supervision of commissioning and initial operation.

(viii)
Manpower planning and training.

(ix)
Post-operation and management.

(x)
Trouble shooting and technical services, including establishing systems and procedures for an existing plant.

Though the above list is not exhaustive, it illustrates the wide scope and nature of the services rendered by a consulting engineer.

3.4.
The services should be rendered to a client directly, and not in the capacity of a sub-consultant associate consultant to another consulting engineer, who is the prime consultant. In case services are rendered to the prime consultant, the levy service tax does not fall on the sub-consultant, but is on the prime of main consulting engineer who raises a bill on his client (which include the charge for services rendered by the sub-consultant). .

3.5.
As in the case of manpower recruitment agencies service tax on consulting engineers shall be the gross amount charged by consulting engineer to the client for advice, consultancy or Technical assistance in, any manner in one or more discipline or the engineering excluding the amount incurred by the consulting engineer on behalf of the client towards expenses which are reimbursed on actual basis and in case the client is billed on a lump sum basis any deduction from the same on account or reimbursable expenses, for the purpose of determining the value of taxable service shall be permitted on the basis of documentary evidence adduced by the agency.
3.6
Normally the consulting engineer receives remuneration from the client for the services rendered by him as per the stipulations in the contract/ agreement between them. The payment from the client is received at different stages, based on the completion of work at each stage. The consulting engineer shall be required to pay service tax on the payments received at each stage from the client by the 15th of the succeeding month. Subsequent modification, if any, in the bills raised to the client at the time of final payment may be allowed after verification.

3.7
The services rendered by a consulting engineer on overseas projects shall be fully exempted from payment of service tax provided it is received in convertible foreign exchange (Notification No. 25/97-ST dated 2.7.97 refers).

4.
GENERAL

4.1
As per section 69 of the Finance act, 1994, read with rule 3 and 4 of the Service Tax Rules, 1994, every person responsible for collecting the service tax is required to be registered with the concerned Central Excise Officer appointed under rule 3. Notification No. 24/97-Service Tax, dated 2/7/97 amends rule 2 of the said rules so as to prescribe that the person responsible for collecting the service tax in relation to the services provided by a manpower recruitment agency shall be the agency which raises the bill for services rendered to a client and the person responsible for collecting the service tax in· relation to the services provided by a consulting engineer shall be the consulting engineer who raises the bill for services rendered to a client.

4.2
Rules relating to levy of service tax on other services are already in existence the Board desires that the Commissioners should issue suitable notices today itself information and guidance of the trade. The trade notices may include the procedure to followed for the registration, maintenance of documents, filing of returns and manner which the service tax is to be paid. The Trade notices should provide comprehensive information and guidance to the new assessees and they should be self contained in respect. The Commissioners are requested also to kindly incorporate the provisions of Chapter V of Finance Act, 1994 (incorporating all the amendments), form of challans. TR-6 in the Trade Notice. Heads of Accounts for payment of service tax on the above services will be intimated in due course. The intention is to provide complete guidance to the assessees so that all relevant information is made available to them at one place. The assessees in explaining the provisions of service tax and in clarifying their doubts possible steps may kindly be taken by the Commissioners to facilitate such implementation of the imposition of service tax on the above services.

4.3.
The Commissioners are requested to give wide publicity to the fact that the service tax on the above two services will come into force from 7th July, 1997. They should give suitable publicity through newspapers and through the associations of immediately to apprise them about the provisions of law and procedures to be followed.

4.4.
It has been decided that for all the Commissionerates, the concerned Commissioner having jurisdiction in central excise matters will have corresponding jurisdiction for service tax matters. This applies to Commissionerates in Mumbai and Calcutta as well (Order No.3/1/97Service Tax (3) dated 2nd July, 1997 refers).
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