AIT HEAD NOTES 2007

CESTAT JUDGMENTS 2007
	AIT-2007-1-CESTAT
M/s. Indian Farmers Fertilizer Co-operative Ltd
	AIT Head Note: Know-how in the nature of trade secret as an intellectual property would, therefore, be information including a formulae, pattern compilation, programme device, method, technique or process, that derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by other person who can obtain economic value from its disclosure or use, and is the subject of efforts that are reasonable under the circumstances, to maintain its secrecy. (Para 14)

The technical assistance was obviously to be rendered in the AONLA plants of the appellant in respect of which the studies were undertaken initially and for which the “know-how” was adapted with an undertaking of providing technical assistance, of which, at least 50 mandays were required as the minimum, under the agreement. There is, therefore, no substance in the contention that services, if any, were not rendered in India.(Para 17) 

 agreement is a composite one and speaks of both licensing rights in respect of the “know-how” which was to be kept confidential and technical assistance which was to be rendered in context thereof. Obviously, all the consideration that was relatable to technical assistance, particularly of 50 man-days technical assistance, was liable to be taxed under the said Act as a taxable service.(Para 20) 

All the payments except those which are specifically relatable to licence as covered by clause 2 and which did not relate to any form of technical assistance included thereunder, will have to be separated, since no tax could be chargeable in respect of such licensing fees attributable to the rights covered by clause 2 of the agreement, and the service tax will be chargeable only in respect of the technical assistance which was contemplated under the agreement for being rendered at the plant of the appellant in India and which was so rendered. (Para 20) 

the amount of consideration under the agreements in question, which related to the licensing of ‘know-how’ as contemplated under clause 2 of the agreement is reduced from the service tax demanded. Rest of the amount of consideration thereunder and under the other relevant clauses which is relatable to the services provided as consulting engineer by way of advice, consultancy or technical assistance in respect of the plants of the appellant in India are taxable under the said Act(Para 21) 

	AIT-2007-2-CESTAT
DCM Data Systems Ltd Vs CIT
	AIT Head Note: Refund arising due to finalization of provisional assessment is not subject to the provisions of Section 11B(2) of the Central Excise Act  

	AIT-2007-3-CESTAT
CIT  Vs M/s Modern Steels Ltd
	AIT Head Note: The decisions in Simbhaloi Sugar Mills Ltd. and Malvika Steel Ltd., which were rendered in the context of the definition of “capital goods”, in explanation to rule 57Q(1) which included plant and the components, spares and accessories of plant, cannot apply, in respect of the aforesaid period of April 2003 to October 2003, in relation to which the definition of capital goods, as provided in rule 2(b) of the CENVAT Credit Rules, 2002 would alone apply. Since plant and components or parts of plants have been excluded under rule 2(b) of the CENVAT Credit Rules, the decisions in Simbhaoli Sugar Mills Ltd. and Malvika Steel Ltd. have been erroneously relied on by the Commissioner (Appeals).   

	AIT-2007-13-CESTAT
BBR (INDIA) LIMITED Vs CIT
	AIT Head Note: The liability to pay Service Tax to the Government is on the prime consultant, and not on the sub-consultant (Para 6.4) 

	AIT-2007-41-CESTAT
M/s Grasim  Industries
	AIT Head Note: Reading of rules under which remission is granted in respect of goods which were lost or destroyed by natural cause or by natural accident, does not provide any condition regarding reversal of credit taken in respect of inputs used on such goods, hence we are unable to support the view taken in the case of Mafatlal Industries whereby it has been held that assessee has to reverse the credit taken of inputs used in such goods on which remission is granted. Therefore, we approve the view of the Tribunal taken on the case of Inalsa Ltd in this regard. The issue to the Larger Bench is answered in the above terms and the matter be placed before the Regular Bench. (Para 7)

	AIT-2007-48-CESTAT
Shore To Shore MIS Pvt Ltd
	AIT Head Note: transfer of technical know-how is not to be treated as ‘Consulting Engineer’s Service’ for the purpose of levy of Service Tax under the Finance Act, 1994 ( Para 4)

	AIT-2007-49-CESTAT
BSBK P. LTD.
	AIT Head Note: The turn-key project contract entered into by the respondent is “divisible” as stated in the very letter of acceptance of tender dated 7-2-1996. 

In the subject case the contract itself is “divisible” and no surgery to isolate the Siamese twin of services/goods has taken place.  Further the expression “Vivisect” used profusely by both the sides has turned out quizzical, as Concise Oxford Dictionary defined the term “vivisect” to mean “to perform vivisection on” and the word “vivisection” turns out to mean “dissection or other painful treatment of living animals for the purposes of scientific research and unduly detailed or ruthless criticism”.  We revive here what Oliver Wendell Holmes once said about a word such as “Vivisect” : “A word is not a crystal, transparent and unchanged, it is the skin of the living thought and may vary greatly in colour and content, according to the circumstances and the time in which it is used”.  Therefore, even considering the word “vivisect” to mean “dissect”, we find the ‘divisible’ nature of the contract in the appellant’s case has prevented any more “dissection” possibility, thus distinguishable from the Daelim situation AIT-2003-27-CESTAT  (Para 6.5) 

	AIT-2007-51-CESTAT
Ashok Enterprises 
	AIT Head Note: the agreement in question is in the nature of Licence Production Agreement.  Further, after going through the said condition no. 2 of the definition of franchise services and its alleged correlations with clause 3(c) & clauses 5(a) to 5(f) of the agreement, I am of the opinion that the said conditions 2 of the definition i.e. ‘the franchisor provides concepts of business operation to franchisee, including know how, method of operation, managerial expertise, marketing techniques or training and standards of quality control except passing on the ownership of all know how to franchisee’ is not fulfilled and therefore the said agreement cannot be treated to be a franchise agreement, and as such, no liability to pay service tax can be fastened on the appellants ( Para 17) 

	AIT-2007-54-CESTAT
Forbes Gokak Mills Ltd
	AIT Head Note: Assessee is eligible for availing benefit of both the   Notification Nos. 29 and 30/2004  simultaneously along with the cenvat credit of duty paid on the inputs used in the manufacture of dutiable and non-dutiable Excisable goods and reversed subsequently

	AIT-2007-62-CESTAT
Prudent Communication Sys. (P) Ltd
	AIT Head Note:the appellants were only transferring the technology and were not rendering any consulting services in the field of engineering.  Therefore, in terms of the above noted judgments, the activity of transferring technology cannot be brought within the ambit of ‘Consulting Engineer’.

	AIT-2007-65-CESTAT
Tempest Advertising (P) Ltd.
	Ait Head Note : Revenue proceeded to levy Service Tax on the basis of gross receipts shown in the Profit and Loss Account and the details shown in the Income-tax Returns.  The details filed under Income-tax Returns are different from the returns that have to be filed in terms of the Service Tax.  In the case of Service Tax, the tax is required to be calculated on total receipts and not on the amount still due from the customers (Para 5)

	AIT-2007-68-CESTAT
Hindustan Lever Ltd
	AIT Head Note: The fact of granting of discount is evidence by credit notes.  Therefore, it is amply clear that quantity discount was both known at the time of sale of the goods and given.  Such a discount is a permissible deduction.(Para 8) 

	AIT-2007-75-CESTAT
Gujarat Narmda Valley Fertilizers Co. Ltd.
	Ait Head Note : The assessees are eligible to Cenvat credit of duty paid on that quantity of LSHS which was used for producing steam and electricity used in turn in relation to manufacture of exempted goods, namely fertilizers. (Para-4) 

	AIT-2007-76-CESTAT
Tata Yazaki Auto Corpn. Ltd
	AIT Head Note: The amount of royalty specified under the agreement relates to the sale price of the finished goods and not of the components.  Once the royalty relates to the manufacture of finished goods in India, the same cannot be added to the value of the imported components (Para 9) 

	AIT-2007-77-CESTAT
Texmo Industries
	AIT Head Note : There is no justification for treating the PD pumps as ‘final product’ and seeking recovery from the appellant @ 8% of the value of the PD pups.  Adjustment of credit is required to be done by treating castings as the final product (Para 16)  

	AIT-2007-90-CESTAT
Ciba Specialty Chemicals Inc
	Ait Head Note : Foreign base company not liable to service tax on research, development, manufacture and sale of the products under the category of “Consulting Engineer” services

	AIT-2007-92-CESTAT
BPL Telecom Pvt. Ltd.
	AIT Head Note : the activity of erection, installation and commissioning cannot be brought into the ambit of ‘Consulting Engineer’ (Para 4)

	AIT-2007-99-CESTAT
SANGHI SPINNERS (I) LTD
	AIT Head Note: Clearance made to the Domestic Tariff Area (DTA) in terms of the permission granted by the Development Commissioner- Customs Department cannot take a view contrary to that of the Development Commissioner in interpreting the EXIM policy  

	AIT-2007-117-CESTAT
India Tube Mills & Metal Industries Vs CCE, Mumbai
	AIT Head Note: the amount to be paid in respect of inputs cleared as such under Rule 3(4) of Cenvat Credit Rules, 2002 should be paid at the time of clearance or on the 5th day of the following month as per Rule 8 of Central Excise Rules, 2002 and whether in case of delayed payment, the interest is to be paid  

	AIT-2007-118-CESTAT
K.L. CONCAST (P) LTD Vs CCE, Ghaziabad
	AIT Head Note: the liability to pay interest under Section 11AB arose even in cases where the duty was paid before the issuance of the show cause notice.  In fact, where such duty was paid with an intimation in writing, there would be no need to serve any notice under sub-section (1) of Section 11A in respect of the duty so paid, as laid in sub-section (2B) of Section 11A of the Act.  Since the liability to pay interest under Section 11AB is expressly kept intact by virtue of explanation 2 to sub-section (2B) of Section 11A even in respect of persons who paid the duty of excise which had not been levied or paid or was short-levied or short-paid and no show cause notice was, therefore, required by virtue of such payment, the liability to pay interest under Section 11AB on the amount paid could be enforced. (Para 6)  

	AIT-2007-119-CESTAT
DME COMPANY (I) PVT. LTD Vs CC, Mumbai
	AIT Head Note: we find no restraining clause on the importers in India to import capital goods from third party to be existing in the said agreement under which the technical know-how for manufacture of mould bases and ejector pins is entered into no reason to order the addition to the assessable of the second-hand capital goods imported in this case can be upheld.(Para 2)

	AIT-2007-140-CESTAT
Hardware Trading Corporation Vs CC, Nhava Sheva
	AIT Head Note: Boric Acid is classifiable under Chapter Heading No. 28.10 of the HSN, but not under Chapter Heading No. 38.08 (Para 21)

	AIT-2007-151-CESTAT
M/s Gujarat Ambuja Cements Ltd Vs CCE, Ludhiana
	AIT Head Note: input service credit in respect of the service tax paid on the freight incurred on the transportation of finished goods sold is not admissible to a manufacturer.
The definition is in the context of relief in regard to duty/tax paid on input services. Post sale transport of manufactured goods is not an input in manufacture. The two clauses in the definition take care to circumscribe input credit by stating that service used in relation to the clearance from the place of removal and service used for outward transportation upto the place of removal are to be treated as input service. The first clause does not mention transport service in particular. The second clause restricts transport service credit upto the place of removal. When these two clauses are read together, it becomes clear that transport service credit cannot go beyond transport upto the place of removal. The two clauses, one dealing with general provision and another   dealing with a specific item, are not to be read disjunctively as to bring about conflict and to defeat the laws scheme.(Para 14) 

	AIT-2007-169-CESTAT
Kirloskar Electric Co. Ltd. Vs CCE,Bangalore
	AIT Head Note: Mere supply of technology pertaining to design, engineering and technical specifications has no access with the activity of ‘Consulting Engineer’ Services.  In terms of the said definition of the ‘Consulting Engineer’, the professional advice, consultancy and technical assistance has to be given to the customers.  Such an activity has not been done in the present case.  Therefore, the rulings cited supra would clearly apply to the facts of this case also.  Respectfully following the ratio therein, the impugned order is set aside and the appeals are allowed.(Para 4)

	AIT-2007-170-CESTAT
Godfrey Phillips India Ltd Vs CCE, Mumbai
	AIT Head Note: The sales to wholesale dealers who had not opted for interest-free security deposit scheme were sales to independent buyers and represented sales for the purpose of Section 4(1)(a) of the Central Excise Act and such price would hold good for entire sales (Para 15) 

	AIT-2007-179-CESTAT
Air Travel Enterprises India Ltd Vs CC, Cochin
	AIT Head Note: In absence of any evidence or any finding against the CHA, the CHA cannot be charged under Section 114 of Customs Act on the allegation of abetment and involvement in the fraudulent activities of the importer/exporter (Para 4)

	AIT-2007-182-CESTAT
AL-AMIN EXPORTS
	AIT Head Note: A 100% EOU can at best be termed as registered person of a warehouse. The goods on which no exemption from duty has been availed is not required to be accounted for under any of the Rules of Central Excise or the Notification issued under Rule 9 for the purpose of warehousing.  

The assessee has to be put on notice as to the exact nature of the contravention for which he was liable under the provisions of Rule 173Q – Rule 25 of the Central Excise Rules and in the absence of the same, confiscation cannot be upheld.

The goods are not liable for confiscation as goods purchased from the open market were not required to be accounted for in the statutory records and action if any lies in respect of the goods obtained under CT-3 certificate which was never used for the purpose of export.  The confiscation cannot also be upheld on the ground that specific clause of Rule 25 of Central Excise Rules, 2002 has not been cited in the show cause notice or in the order of the adjudicating authority.  Since the goods themselves held are not liable for confiscation, penalty cannot be imposed on the appellants under Rule 25 of Central Excise Rules.( Para 6)  

	AIT-2007-197-CESTAT
JCBL Ltd Vs CCE, Chandigarh
	AIT Head Note: Provisions of Section 11AC, it is very clear that once the assessee deposits the duty, interest and 25% of the penalty, nothing more survives and they cannot be visited with entire amount of penalty (Para 6)

	AIT-2007-198-CESTAT
Revannath Gabaji Gawade Vs CC, Mumbai
	AIT Head Note: CHA obtained the documents for the export goods from without causing any verification of the genuineness and authenticity of the antecedents of the exporter and that he adopted a very casual approach in acceptance of the documents without causing proper verification.  The Commissioner has held that by his acts of willful casualness in accepting the export documents without due diligence, he had aided and abetted the exporters.  In my view, this is hardly sufficient to hold that the appellant had knowledge of fraudulent export of the goods in question by the export firm so as to make him liable for aiding and abetting and hold him liable to penalty.  In this view of the matter, I hold that no penalty under the provisions of Section 114(iii) of the Customs Act, can be imposed and accordingly set aside the same and allow the appeal. 

	AIT-2007-199-CESTAT
Stella Rubber Works (Unit-II) Vs CCE, Bangalore
	AIT Head Note: Sanctioned rebate claim can not be appropriated towards outstanding arrears of interest said to be due by the assessee-, the rebate claim which is sanctioned cannot be adjusted to an amount which has not been adjudicated in terms of Section 35 of the Act.  The reading of Section 11AA discloses that any amount which is due to the Government could be adjusted with amounts to be paid to the assessee; but amount should have been adjudicated and only adjudicated amounts can be adjusted with dues to the assessee (Para 4)

	AIT-2007-215-CESTAT
Bhavita Chemicals Pvt. Ltd Vs CC, Mumbai
	AIT Head Note: The bar of unjust enrichment is not applicable to refund consequent to finalization of provisional assessment. 

	AIT-2007-216-CESTAT
A. S. Gopinath Vs CC, Cochin
	AIT Head Note: Penalty on CHA-the appellant was not in India when his employee had committed the act of forgery.The appellant was not aware of his employee’s act of forgery.  There is no evidence to establish the involvement of the act of forgery in shipping bills with the appellant.In the absence of any evidence, the appellant cannot be held responsible for the alleged act of his employee.Furthermore, Section 117 of the Customs Act, 1962 cannot be invoked for imposing penalty for an offence committed under separate statute of the Foreign Trade (Regulations) Rules(Para 4) 

	AIT-2007-217-CESTAT-LB
Rallies India Ltd. Vs CCE, Salem
	AIT Head Note: The provisions of Rule 57CC or Rule 6 envisage common use of inputs in two final products i.e. one dutiable and other exempted, for the applicability of the same.  As such, we are of the view that as long as two final products emerging out of use of common inputs are excisable and one of them is exempted, the provisions of Rule 57CC will apply.  The exempted final product may be intended manufacture of unintended by-product.  As such, we agree with the view expressed in Binani Zinc Ltd. (Para 14)

	AIT-2007-225-CESTAT
Mckinsey & Company Inc. Vs CCEC, Mumbai
	AIT Head Note: Service Tax on management consultancy service-

(1)Disallowance of abatement of traveling, lodging and boarding expenses on account of insufficient documentary evidence.
(2)Liability to pay service tax on miscellaneous expenses incurred on items other than traveling, lodging, boarding and described as infrastructural and establishment expenses.
(3)Liability to service tax in respect of payments received in foreign exchange.
(4)Liability to service tax on expenses incurred in procuring core document and borrowing other services from Head Office and other Mckinsey entities for which no recovery was made from client and service tax has been charged as agent of the principal.
(5)Liability to service tax on expenses incurred on core documents and borrowed service charges of which recovery was made from the client.
(6)Limitation.

	AIT-2007-226-CESTAT
M/s Nahar Industrial Enterprises Ltd Vs CCE, Chandigarh
	AIT Head Note: Manufacturer is entitled for Cenvat credit of manufacturing activity for utilization towards payment of Service Tax

	AIT-2007-232-CESTAT
Sun Pharmaceuticals Vs CCE, Aurangabad
	AIT Head Note: Provisions of Section 11AC of the Central Excise Act, 1944 are not attracted on payment of duty prior to issue of show cause notice (Para 4)

	AIT-2007-235-CESTAT
RPG Cables Ltd. Vs CC, Mumbai
	AIT Head Note: AIT Head Note: an importer is entitled to relinquish his title to the goods in terms of sub-section (2) of Section 23 of Customs Act, 1962, even after the expiry of warehouse period, since no order of clearance of the goods for home consumption has been passed.
the importers would not be liable to pay duty at the rate applicable on the date of their deemed removal from the warehouse, i.e. on the date on which the permitted warehousing period/permitted extension period came to an end.

	AIT-2007-237-CESTAT
S. Jayashree Vs CCE, Mangalore
	Ait Head Note: elements which are not forming part of taxable services other than receipt of Commission cannot be brought within the ambit of service tax.  The rent paid towards maintaining godown and staff salary cannot be considered as the service charges received by the assessee from their principals.  the godown rent and staff salary cannot be added to the gross value of taxable services as contended by the appellants.  (Para 3) 

	AIT-2007-240-CESTAT
DSP Merrill Lynch Ltd. Vs CCE, Mumbai
	AIT Head Note: it cannot be held that the respondent knew or must have known that their rendering of financial advisory services for merger and acquisition of companies was in the nature of the management consultancy services so as to attract liability to service tax and that therefore, not paying service tax during the period in dispute amounts to suppression of the fact that they were management consultant with an intention to evade payment of duty so as to make available to the department, the extended period of limitation.
the extended period of limitation cannot be applied against the assessee and the demand is barred by limitation(Para 2) 

	AIT-2007-241-CESTAT
N.H.K. Springs Ltd. Vs CCE, Indore
	AIT Head Note: the Service Tax paid on transportation of finished goods from the factory to the premises of the customer, can not be taken as Cenvat credit (Para 8.1)

	AIT-2007-251-CESTAT
Aravind Fashions Ltd Vs CST, Banglore
	AIT Head Note: transfer of technical information/technical assistance/transfer of technical know-how, cannot be brought within the ambit of consulting engineer. (Para 3)

	AIT-2007-252-CESTAT
TNT India Private Limited Vs CST, Banglore
	AIT Head Note: if taxable services specified in Sub Rule (2) of Rule 3 are partly performed outside India, such service shall be deemed to have been performed outside India. Courier Agency is one of the services specified in Rule 3(2) as the said service fall under Section 65(105)(f). In the case of international courier service, the consignment obviously has to be delivered abroad. In the light of Rule 3(2) it is to be considered as performed outside India. When the service performed outside India, there cannot be any Service Tax liability in term of Rule 4 as such a Service is deemed to be exported. The performance of the service is completed only when the courier is delivered outside India to the consignee. the clarification dated 3-10-2005 issued by the Ministry with regard to international courier agency is contrary to Rule 3(2) of Export Services Rules, 2005. (Para 4)

	AIT-2007-253-CESTAT
Biocon Ltd Vs CST, Banglore
	AIT Head Note: The appellants had entered into an agreement with various foreign companies for transfer of technology for which they had paid technology transfer fee more than Rs. 1 Crore. The Revenue proceeded to levy of service tax on the fee on the ground that the activities come within the category of Consulting Engineer Services as defined under Section 65(31) of the Finance Act, 1994. 
Held- the services rendered as per “technology transfer agreements” do no fall within the scope of consulting engineer’s service. 

	AIT-2007-258-CESTAT-LB
Ilpea Paramount Pvt. Ltd. Vs CCE, Delhi
	AIT Head Note: Once it is held that imposition of penalty under Section 11 AC of Act is warranted, the wordings of Section 11AC do not leave any option for imposing a reduced penalty, except as specifically provided for in the amended provisions of Section 11 AC. Under the first proviso to the amended provisions of Section 11 AC, it is only when the duty is paid, along with interest and penalty as determined, within thirty days, that the person concern will be entitled to the benefit of paying penalty at the rate of 25% of the duty determined.  In other words, penalty equal to the duty determined has to be ordered and only if after making of such order the duty determined is paid along with interest and penalty at 25% of the duty determined within thirty days that the relaxation from the stringent penalty equal to the duty determined as ordered can be availed.  The benefit of reduced penalty of 25% of the duty determined, in the shape of a reduced liability to pay penalty is dependent upon the contingency laid down in the said proviso to Section 11 AC. The provision that the reduced penalty is liable to be paid by such person who satisfies the conditions of the first proviso, is indicative of the fact that in no other circumstance can the liability to pay penalty   go below 25% of the duty determined.  It would, therefore, be incongruous to interpret the provisions of Section 11 AC so as to mean that only the maximum penalty liability is indicated and that any lesser penalty can be imposed thereunder.  Any discretion to impose lesser penalty except the one, which is specifically contemplated by the first proviso to Section 11 AC will obviously defeat the purpose sought to be achieved by the said provision, by adopting the deterrent standard of imposing penalty equal to the duty determined, subject to the first proviso, which again pegs the reduced penalty liability to 25% of the duty determined, if the payments contemplated are made within thirty days of the determination.  It would be noticed that under the fourth proviso to Section 11 AC, in cases where duty determined to be payable is increased by the appellate forum, the benefit of reduced penalty under the first proviso shall be available, if the amount of duty so increased, the interest payable thereon and 25% of the consequential increase of penalty have also been paid within thirty days of the communication of the order by which such increase in the duty takes effect.  The above provisions of Section 11A leave no scope for contending that Section 11 AC provides liability to pay a penalty equal to the duty determined only as a maximum penalty that could be levied, giving a discretion to impose any lesser amount. (Para 15) 
 

	AIT-2007-259-CESTAT
M/s Win Medicare Pvt. Ltd Vs CCE, Meerut
	AIT Head Note: remission of excise duty in respect of goods which were lost or destroyed by natural cause or by natural accident cannot be subjected to reversal of credit taken in respect of inputs used on such goods 

	AIT-2007-261-CESTAT
M/s. Win Medicare P Ltd Vs CCE, Meerut
	AIT Head Note:the impugned order requiring reversal of cenvat credit taken on inputs used in the  manufacture of P or P medicines proposed to be destroyed cannot be sustained and is hereby set aside(Para 6)

	AIT-2007-262-CESTAT 

M/s Bajaj Auto Finance Ltd. Vs CCE, Pune
	AIT Head Note: service tax on hire-purchase finance, under “banking and other financial services” which inter alia means “financial leasing services including equipment leasing and hire-purchase by a body corporate”, 

In all hire-purchase financing agreements there are terms and conditions giving the finance company control over the goods as in the present case and, therefore, prima facie, the fact that the applicants herein have the right and control over the goods, as seen from the contract between them and their customers, would not lead us to conclude that they had entered into a hire-purchase agreement with their customer. (Para 3) 

prima facie the nature of the transaction between the applicants and their customers is a hire-purchase finance transaction and prima facie hire-purchase and hire-purchase financing are not synonymous. (Para 4) 

	AIT-2007-263-CESTAT 

M/s Kusalava Finance Limited Vs CC&CE, Guntur
	AIT Head Note: activity is advancing finance for purchase of automobiles. Those vehicles are not hypothecated to them and the ownership remains with the customer in whose name the vehicle is registered. Therefore, cannot be brought within the category of Hire Purchase Services, Leasing services under the Banking and Other Financial Services. 

	AIT-2007-264-CESTAT 

M/s Vashist Ispat Product Vs CCE, Ludhiana
	AIT Head Note: as per the provisions of sub-rule (4) of Rule 3 of the CENVAT Credit Rules, 2002, the appellant was required to reverse only an amount equal to the CENVAT credit taken by them in respect of the said inputs at the time of their clearance “as such” to M/s Lakshmi Steel Rolling Mills, and only that was the amount available as CENVAT credit to the appellant 
In view of the substantive provisions of Section 6 of the said Act and Rule 9 of the said Rules, instruction No. 5 in the proforma application Form A1 is ultra vires the scope of the said statutory provisions. All excise registrations and assessments are required to be done in the name(s) of the persons concerned even when they run proprietory business in different names. It will be for the Parliament, the rule making authority, the Board and the excise officials to recognize the potential mischief and large scale abuse that is caused by allowing the excise registrations and doing assessments in the names of proprietory concerns and not in the names of the real persons who are the manufacturers and assessees, and take appropriate remedial measures. (Para 9)

	AIT-2007-265-CESTAT 

Basti Sugar Mills Co. Ltd Vs CCE, Allahabad
	AIT Head Note: Service Tax as management consultant is not attracted to a case where, under a contract, the operation and management of an industrial unit is taken over by a party 

what is envisaged from a consultant is advisory service and not the actual performance of the management function. In the present case, the appellant was in-charge of the operation of the factory and thus was performing the management function. 

An ocean separates a manager from a management consultant, a performer from an advisor or a coach. That ocean exists in the present case also. We dealt with a similar case in Rolls Royce Industries Power (I) Ltd. (Supra) and held that where the agreement conferred operational autonomy and responsibility on the contracted party, the relationship is not one of consultancy. The ratio of that decision covers the present dispute also. There is no management consultancy in the facts of the present case and the demand is clearly beyond the scope of the statute (Para 8) 

	AIT-2007-274-CESTAT 

Universal Cables Ltd Vs CCE, Bhopal
	AIT Head Note: credit on the input service of internet services cannot be denied to the appellant as in the current age of Information Technology the internet services is utilized for information related to manufacture, sale and dispatch instructions(Para 5) 

	AIT-2007-275-CESTAT 

Jetking Information Ltd Vs CCE, Mumbai
	AIT Head Note: appellant is providing two different services under to deferent categories namely- (a) Commercial Training and Coaching Services and (b) Franchise Services. The notification only exempts services provided as commercial training and coaching. Even if the said expression “in relation to” is held to be of wide sphere, the same has to be extended only in relation to the commercial training or coaching being given by the institute. It cannot be extended and stretched to such an extension, so as to hold that any service by training institute would get exempted even though it may be in a different field. Taking hypothetical example that if a training institute is also undertaking advertising service, can it be said that the same would not attract to tax merely because the same is provided by a training institute. The vocational training institute and recreational training institute stands defined in the said institute to any person. The services provided by the institute have to be viewed in the light of the definitions of such institute given in the notification. The same cannot be extended to franchise services given by the said institute to the franchisee. As such, we hold that the benefit of the said notification is also not to be available to the appellant.(Para 7) 

	AIT-2007-277-CESTAT
 Glaxo Smithkline Consumer Healthcare Ltd. Vs CCC, Mumbai
	AIT Head Note: the levy of Service Tax on Staff Cost defined by BWIL, under the heading ‘Management Consultancy Service’ cannot be upheld. Levy on such costs could be as on business auxiliary service, which was not a Taxable Service prior to 2003 & appellant is not a service provider as Management Consultant. (Para 3) 

	AIT-2007-278-CESTAT 

M/s Kamdhenu Ispat Limited Vs CCE, Jaipur
	AIT Head Note: Since advertisement is towards the sales promotion of the CT/TMT bars manufactured by the appellant, advertisement is an input and the service tax paid on it is available as Cenvat credit. The credit so taken can be utilized for payment of excise duty on the CT/TMT bars manufactured.(Para 5) 

Under the impugned order, it has been held that appellant’s manufacturing activity in relation to CT/TMT bars is an output service and for that reason the tax paid is an output service tax and is not available as Cenvat credit(Para 6) 

manufacture and sale of CT/TMT bars cannot be treated as a service. The view taken by the lower authorities is contrary to the well recognized distinction between manufacture and service. The appellant’s franchise business of the brand name has nothing to do with the its manufacturing activity for the purposes of Cenvat credit but advertisement activity is clearly in relation to manufacture and therefore, advertisement was an input.(Para 8) 

	AIT-2007-279-CESTAT
 DEE PEE EN Corporation Vs CCE, Mangalore
	AIT Head Note: the penal provisions in terms of Section 76 of the Finance Act proposing to levy penalty of Rs 100/- per day for failure to pay duty came into effect only on 10-9-04. The period in question pertains to an earlier period. Commissioner (Appeals) is right in not imposing levy of penalty in terms of amended provisions of Finance Act(Para 3) 

	AIT-2007-280-CESTAT 

Omkar Textiles Vs Comm. CEC, Ahmedabad
	AIT Head Note: Notification No. 29/2004-CE dated 09/07/2004 and Notification No. 30/2004-CE dated 09/07/2004-the reversal of credit of duty originally availed would amount to the effect as if no credit has been availed.  In the light of the above decision, it has to be held that the credit availed and reversed would amount to the situation as if the same was not availed, thus satisfying the condition of Notification No. 30/04-CE. (Para 3) 

	AIT-2007-282-CESTAT 

M/s. Gopal Industries Ltd. Vs. CCE, Indore
	AIT Head Note: whether outgoing partners are liable to pay excise duty assessed against a registered partnership firm, which was dissolved- The assessment under the Central Excise law in the name of partnership firm will virtually, for all purposes, be assessment of the partners of such firm who will be jointly and severally liable for the duty liability that was incurred during the currency of their partnership venture of manufacturing excisable goods.  The decisions of this Tribunal taking a contrary view are no longer good law and will stand overruled.(Para 16) 

	AIT-2007-291-CESTAT 

M/s. Mega Pro(India) Vs CCE, New Delhi
	AIT Head Note: The appellant imported dietary supplements e.g. Chromium Picolinate 400 MCG,  CHROMAX II.  At the time of import, they were in retail packets of  90 capsules etc.  The packets were also labelled with maximum retail price, name of the manufacturer(Mega Pro) etc. After customs clearance, the appellant affixed another label “Mega Pro India  approved by IBBF” and sold the goods. 

the affixation of the above additional label does not amount to “manufacture” and Central Excise Duty was not attracted 

The product was in a ready to market condition when it was imported.  It was in retail packets with all the required particulars affixed on the packet.  Maximum retail price was also mentioned on the packet.  Therefore, affixing of the label was not a requirement for “making the product marketable”.  The terms, “render the product marketable to consumer” cannot be interpreted so as to mean and include every treatment as held by the Commissioner.  If that be so, there would be no end to excise levy, and  at each stage of sale and handling where a new label is added, tax would be attracted.  “Making the product marketable” can mean only making the product ready and fit for marketing and not making the product ready for every stage of sale.(Para 7) 

	AIT-2007-294-CESTAT 

Bajaj Auto Finance Ltd. Vs CCE, Pune
	AIT Head Note: The fact that the appellants herein have the right and control over the goods, as seen from the contract between them and their customers, cannot lead us to conclude that they had entered into a hire purchase agreement with their customers for the reason that in all hire purchase finance agreements, terms d conditions giving the finance company control over the goods, exist.(Para 3) 

hire purchase finance, in which the appellants are engaged, is different from hire purchase and that hire purchase finance is not covered under the provisions of Section 65(10) of Chapter V of the Finance Act, 1994(Para 4) 

	AIT-2007-301-CESTAT M/S. Janta Travels (P) Ltd Vs CCE, Chandigarh
	AIT Head Note: service tax on Air Travel Agent.  On account of cancellations, wherever tax already paid became not payable, the appellant was taking adjustments of the tax paid on such cancelled tickets, towards tax payable for subsequent periods. Under the impugned order, such adjustments remain disallowed and tax demand of about Rs.3 lakhs alongwith penalties imposed- appeal of the assessee is allowed with consequential relief. 

	AIT-2007-305-CESTAT 

H & R Jhonson (India) Limited Vs Ministry of Finance/Designated Authority
	AIT Head Note: The appellant who had joined in the complaint made by the domestic industry, challenges the final findings of the designated authority published in the Notification dated 14.8.2006, recommending that no anti-dumping duty be imposed on imports of vitrified/porcelain tiles falling under Chapter 69 of the Customs Tariff Act, 1975, produced by Heyuan Wanfeng Ceramics Company Ltd., China PR (producer), and exported by Foshan Lungo Ceramics Ltd., China PR (Exporter) through Enterprise Trading FZE, (UAE Exporter), and the Notification No.95/2006-Cus. dated 8.9.2006 issued by the Central Government, accepting the recommendation and amending the principal notification by adding a proviso to the effect that no anti-dumping duty shall be imposed on the imports into India of subject goods produced by HWC and exported by Lungo through the exporter ET.

When the review applicants had neither exported nor sold for export during the relevant period of review, they were obvious non-starters and were not eligible to claim new shipper review under rule 22. Since the producer-applicant had, admittedly, not produced the subject goods before making the application for new shipper review and the exporters did not make any export to India prior to their new shipper review applications,  they were not qualified for applying for initiation of new shipper review under rule 22.  The initiation of review was, therefore, contrary to rule 22 of the rules. The review proceedings are, therefore, declared illegal and non est, vitiating the impugned final findings and the impugned notification. The impugned notification and final findings cannot, therefore, be sustained and are hereby set aside.(Para 15)

	AIT-2007-306-CESTAT 

M/s. Nakodar Co-operative Sugar Mills Vs CCE, Jalandhar
	AIT Head Note: The provision of rule 3(4) of the Cenvat Credit Rules, 2002, required the manufacturer to pay amount equal to credit availed in respect of the capital goods removed”as such” from the factory.  It is obvious that the worn out parts of machinery, which are discarded as scrap after their utility is totally lost as part of such machinery, cannot be considered to be the machinery (which is capital goods) “as such”.  Therefore, no duty liability could have been imposed on the appellant, since the new rule 3(5)(a) was introduced only from 16.5.2005. 

	AIT-2007-308-CESTAT 

The India Cements Limited Vs CCE, Tirupati 
	AIT Head Note: the outward transportation of the final products from the factory is an 'Input Service' and outward transportation of the final product from the depot is an 'Input Service'. Once these services are defined as 'input Service', the credit cannot be denied. As regards the outward transportation of the final products from the factory to the depot is concerned, it is defined as 'Input Service' in view of the inclusive definition which reads as "outward transportation up to the place of removal". Once outward transportation upto the place of removal is defined as an 'Input Service' the credit has to be given. Therefore, what is to be understood and appreciated is the inclusive definition cannot limit the scope of 'Input Service' given in the first limb of the definition. It is made clear that the outward transportation from the factory to the depot is an 'Input Service' and an outward transportation from the factory and from the depot to the premises of the buyer is also an 'Input Service'. It follows that once it is an input service there cannot be any denial of the credit.(Para 4.4) 

we do not agree with the interpretation of the Tribunal in the Gujarat Amubuja Case (supra). Since there is a difference in opinion between the two coordinate benches, the issue has to be resolved by referring the matter to a Larger Bench.(Para 4.6) 

The issue to be decided is stated in the following manner. 

Whether the services availed by a manufacturer for outward transportation of final products from the place of removal should be treated as an 'Input Service' in terms of Rule 2 (1) (ii) of Cenvat Credit Rules, 2004 and thereby enabling the manufacturer to take credit of the Service Tax paid on the value of such services? 

OR 

Whether 'Input Service' should be limited only to outward transportation upto the place of removal in terms of the inclusive definition as held in the Gujarat Ambuja case cited supra?(Para 4.7) 

	AIT-2007-312-CESTAT 

M/s. Hyundai Motor India Ltd.    Appellants Vs CCE, Chennai
	AIT Head Note:The appellants had received inputs from , a 100% EOU and had taken CENVAT credit of the entire amount of duty paid thereon. The original authority and the first appellate authority restricted their entitlement to an amount equal to the additional duty of customs [CVD] which formed a part of the measure of the duty of excise paid by the EOU .-The duty paid by a 100% EOU on goods cleared to Domestic Tariff Area (DTA) is a duty of excise. The buyer of such goods is entitled to CENVAT credit of that duty.(Para 2) 

	AIT-2007-313-CESTAT 

Hatsun Foods Pvt.Ltd. Vs CCE Chennai
	AIT Head Note: mere issuance of credit notes by the assessee to their dealers subsequent to clearance of the goods was not sufficient evidence against the bar of unjust enrichment

	AIT-2007-314-CESTAT
 V. Tex Garments Vs CCE Salem
	AIT Head Note: The respondents had procured cotton yarn without payment of duty and exported fabrics The respondents had used duty-paid cotton yarn also in the export goods and had availed credit of duty paid on such cotton yarn. As long as the respondent did not claim the input stage credit and had exported the finished goods under bond. There is no requirement that the credit availed by the exporter should be reversed(Para 3)

	AIT-2007-315-CESTAT 

M/s. Kavitha Enterprises Vs CC, Chennai 
	AIT Head Note: when the importer had declared the value furnished by the supplier and the department had appraised a higher value, misdeclaration under Section 111(m) could not be found and no personal penalty was called for under Section 112. 

	AIT-2007-316-CESTAT Sivaramakrishna Forgings Pvt. Ltd. Vs CCE Chennai
	AIT Head Note: the appellants had manufactured machine forgings on job work basis and supplied the goods to the principal manufacturers without payment of duty.The appellants were also manufacturing similar goods on their own, which were cleared on payment of duty to independent buyers. In such duty payment, they utilized CENVAT credit on capital goods and inputs which were used in the manufacture of the job-worked goods.- Job-worked goods cleared by the appellants to the principal manufacturer, without payment of duty, were not to be treated as goods exempted from duty of excise or chargeable to "nil" rate of duty so as to attract the bar created under Rule 6(1) of the CENVAT Credit Rules, 2004 .(Para 5)

	AIT-2007-317-CESTAT
 M/s. SRF Ltd. Vs CCE, Chennai
	AIT Head Note: where duty was paid voluntarily before issue of show-cause notice, interest was not leviable on the amount of duty under Section 11AB (Para 2) 

	AIT-2007-329-CESTAT 

D.K. Electrical Industries Vs CCE, Bhopal
	AIT Head Note: No interest is payable under Section 11AB of Central Excise Act when differential duty is paid by issue of supplementary invoice on price revision/variation in contract price.

	AIT-2007-332-CESTAT 

M/s. Mohan Bakers Pvt. Ltd Vs CCE, Kolkata
	AIT Head Note: The case was made against the Appellant basing on Basudev Behera’s admission and the retraction of which was made later, not controverted. Therefore, the very demand itself suffers from the legal infirmity on the basis of the decisions cited by the learned Counsel.  Any action by the Department belatedly calls for explanation.  In absence of any explanation for initiation of proceeding after two years of inspection, the Appellant cannot be said to have been dealt fairly and was deprived of due process of justice.   The belated decision for initiation of the proceeding has made the case of Revenue fatal relying on the decisions cited above.  The Appelllant, therefore, succeeds.(Para 3) 

	AIT-2007-333-CESTAT-LB
 Surana Metals & Steels Vs CCE, Chennai
	AIT Head Note: The provisions of Section 38A of the Central Excise Act, 1944, inserted by Section 131 of the Finance Act, 2001, are applicable in respect of the obligations and liabilities incurred under Rules 96ZO and 96ZP before they were omitted by Rule 7 of the Central Excise (Third Amendment) Rules, 2001, notwithstanding the omission of Section 3A w.e.f. 11.5.2001 by the Finance Act, 2001. (Para 9) 

	AIT-2007-334-CESTAT
 M/s. Keveeyem Company Supariwala (P) Ltd Vs CC
	AIT Head Note: the Revenue had not scrutinized the contract which existed between the appellant and foreign supplier. There is no evidence produced by the Revenue with regard to the payments made by separate source - the valuation has to be seen in the context of the quantity and quality imported and it cannot be compared to imports of lesser quantity and lesser quality 

	AIT-2007-335-CESTAT 

Toyota Motor Corporation Vs CCE
	AIT Head Note: Service Tax is not leviable when a foreign company has transferred technology to the Indian Company for valuable consideration( Para 3.1) 

	AIT-2007-349-CESTAT 

M/s. Larsen & Toubro Limited Vs CCE, Mumbai
	AIT Head Note: the facility of fortnightly payment of duty would be equally applicable to removal of inputs “as such”, thus not inviting penal action or confirmation of interest against the assessee (Para 3)

	AIT-2007-350-CESTAT 

M/s. Nirma Ltd.- Appellant/s Vs CCE, Bhavnagar
	AIT Head Note: The CHA services availed in respect of export does not have any nexus with the manufacture and clearance of the product from the factory.  The business activities which are sought to be included in the extending arm of the definition cannot include the services rendered at the port area.(Para 7) 

	AIT-2007-351-CESTAT 

M/s. Swill Ltd. Vs CCE & C, Surat-II
	AIT Head Note: the disputed bills have come in the names of the contractors but most of these bills indicated that the goods were on account of the appellant company and some of the bills indicated that the supplies were meant for the contractors with care of address of the appellant factory. It is not disputed that the goods have been received in the appellant factory and has been utilized in putting up the plant for manufacture of excisable goods by the appellant company.  Therefore, there is no justification for denial of the cenvat credit (Para 5) 

	AIT-2007-359-CESTAT 

The Financers Vs CCE, Jaipur
	AIT Head Note: Cases in which penalties are imposed under Section 78 cannot fall in respect of the same Service tax evaded for a double penalty under Section 76 also, these two provisions are mutually exclusive and the cases where guilty mind does not exist will fall under section 76 while those where such mens rea is required, will fall under section 78. Therefore, there is no scope for imposing double penalty, i.e., both under Section 78 and Section 76, when a person is found guilty of evasion by reason of suppression or concealment etc. and penalty is imposed under Section 78. In cases where penalty under Section 78 is imposed, therefore, no penalty can be imposed also under section 76 of the Act. (Para 2)

	AIT-2007-363-CESTAT 

India Pistons Ltd Vs CCE, Chennai 
	AIT Head Note: SCN was the foundation in the matter of levy and recovery of duty, penalty and interest, and it was, accordingly, held that a rule which had not been invoked in the SCN was not to be invoked by the Commissioner.(Para 3) 

The plea of revenue-neutrality is also well founded. Whatever duty paid by the respondents would be available as MODVAT credit to their assessee unit.(Para 4) 

	AIT-2007-364-CESTAT 

M/s. Bombay  Burmah Trading Corporation Ltd Vs CCE, Tirunelveli 
	AIT Head Note: That Cess on Tea, leviable under Section 25 of the Tea Act, 1953, is a levy by the Central Government in the Ministry of Commerce has been established by ld. Counsel by citing Notification S.O.250 (E) dated 27.3.1997, which is a Notification issued by the Ministry of Commerce fixing the rate of cess leviable on various grades of Tea under sub-section (1) of Section 25 of the Tea Act.  Thus it is clear   that the Tea Cess levied from the assessee was not one levied by the Central Government in the Ministry of Finance but one levied by that Government in the Ministry of Commerce.   For the purpose of levy of Education Cess  on any  kind of duty of excise, the latter should be leviable and recoverable  by the Central Government in the Ministry of Finance vide  Board Circular dated 10.8.04 read with Section 93 of the Finance Act, 2004.  This requirement was not fulfilled by the Revenue in the present case. (Para 3) 

	AIT-2007-381-CESTAT 

M/s Nahar Exports Ltd. Vs CCE, Chandigarh
	AIT Head Note: The respondent was manufacturing cotton yarn/fabrics and availing facility of Cenvat Credit.  According to the Revenue, the liability in respect of “Good Transport Agency” services was required to be discharged by the respondent by cash, because recipient of such service was liable to pay the tax.  The liability to pay Service Tax, in respect of GTA services received, could not be discharged by utilizing Cenvat Credit of manufacturing activity.   

Under clause (p) of Rule 2, there is reference to taxable service provided by the provider of taxable service.  Therefore, unless a taxable service is provided, ordinarily it would not fall under the definition of “output service”.  However, the explanation created a deeming fiction by providing that, if a person liable for paying service tax does not provide any taxable service or does not manufacture final product, the service for which he is liable to pay service tax shall be deemed to be the output service.  The recipient of service from Goods Transport Operator or Agent having become liable to pay service tax, would be entitled to take the benefit of the deemed fiction, if he does not provide any taxable service or does not manufacture final product on which he could have utilized Cenvat Credit.  Where a person provides any taxable service or manufactures final product, he can utilize the Cenvat Credit in accordance with the Rules.  Cenvat Credit, as defined under Rule 3(1) includes duties, tax and cess as enumerated in various clauses.  The service tax liable under Section 66 of the Finance Act, 1994, can also be taken as credit by a manufacturer or producer of final product or a provider of taxable service.  On a plain reading of the explanation, it would appear that, if a person is either a manufacturer or a provider of taxable service, there can be no occasion for making a provision for such a person by way of a deeming fiction, as is sought to be done under the explanation, because such a taxable service provider or a manufacturer can always utilize the Cenvat Credit, as per the Rules.  However, where a person is neither a provider of taxable service nor does he manufacture any final product,  a question may arise, in cases where input service is not received by a mere consumer, but is received by a person, who by virtue of his business has to pay service tax as a recipient, then what for the deeming fiction, he would not be able to avail the benefit of Cenvat Credit and the tax burden will rest on him, though he was not a consumer.  Therefore, the explanation appears to have been enacted with a view to benefit a person who is liable to pay service tax as the recipient of taxable service, so that he can utilize the Cenvat Credit for payment of service tax payable by him as recipient of any of the taxable service in respect of which recipient is  held to be liable to pay tax.   However, this view would not be tenable in view of the binding decision of the Division Bench in the case of India Cements Ltd., (supra), wherein a manufacturer was given benefit of Rule 2(p).  Therefore, respectfully following the ratio of the decision of the Division Bench of this Tribunal in the case of India Cements Ltd., (supra), I find no warrant for interference with the impugned order.  The appeal of the Revenue is, therefore, dismissed. (Para 8.1) 

	AIT-2007-388-CESTAT 

M/s. Chandra Enterprises Vs CCE, Salem
	AIT Head Note: suppliers of cotton yarn to job workers who converted the yarn into bed sheets and towels on payment of charges are not manufacturers of bed sheets and towels.  The yarn loses its commercial identity and becomes bed linen / towel at  the hands of the weavers who are independent entrepreneurs not subject to any control and superintendence by the appellants.  Just like the women who tie knots at either end of the towels and bed linens for a payment, the weavers also work for a compensation paid by the appellants.  They own the infrastructure to produce fabric and weave fabrics for any supplier of yarn. The persons who attend to the work associated with dyeing of yarn, weaving of yarn and tying of bed sheets/towels are independent operators, doing the work for a price.  They are not on the payroll of the appellants.  Their operations are not directed and controlled by the appellants.    The towels and bedlinen received from weavers in single pieces are marketable as such.  At the most, by getting  the knots tied, branding, labeling and packing, the appellants enhanced the marketability of towels/bed sheets . The appellants  undertook no process to bring into existence any new product different in name, properties and uses from the raw material cotton yarn they bought or the towels/bed linens they received.  towels/bed linens come into existence at the premises of weavers.  (Para 12)

	AIT-2007-403-CESTAT 

M/s. Controls & Drives Coimbatore (P) Ltd. Vs CCE, Coimbatore
	AIT Head Note: the department has not disputed receipt of the inputs by the appellant and utilization of the goods in the manufacture of their final product. The duty-paid nature of the goods was also not in dispute. The only infirmity found by the department is that the credit had been taken on an invalid document. Bills of Entry evidencing payment of CVD were admittedly admissible document for the purpose of taking of CENVAT credit. It appears that, where the value of import was very small, a consolidated Bill of Entry containing details of goods imported by four or five importers was required to be filed and therefore the original document might not be available to each of the importers. The importers were thus constrained to use photocopy of the Bill of Entry for the purpose of taking CENVAT credit. These facts are not in dispute. Therefore, I am of the view that the CENVAT credit in question, which is otherwise admissible to the party, is not liable to be denied to them on the technical ground that a photocopy of the relevant Bill of Entry and not the original document was used for the purpose (Para 4) 

	AIT-2007-405-CESTAT
 Krishna Traders Vs CCE, Kolkata
	AIT Head Note: there was no Revenue implication since the goods meant for export were exported. For Revenue neutrally, the matter does not need to be dilated further. The said authority also was of the view that when the export itself was not dutiable under Excise Law, delayed export if not permitted, that will frustrate the object of export. Therefore, he rightly allowed the appeal of the Respondent without any dispute fact on record as to export. But while allowing the appeal he also imposed penalty of Rs. 2,000/- (Rupees Two thousand only) which was unwarranted when no mala fide intention to evade was found by the learned Commissioner (Appeals). (Para 4) 

	AIT-2007-423-CESTAT
 M/s. Wigan & Leigh College (India) Ltd. Vs JC, Hyderabad
	AIT Head Note: the benefit of Notification No.9/2003 ST dated 20.6.2003 has been denied to the appellants. The Notification grants benefit in respect of "Vocational Coaching and Training Services" 

The Notification does not envisage registration of the institute with AICTE as a "Vocational Institute". The Commissioner (A) has read in the Notification something which is not stated therein and denied the benefit. The denial of benefit is not justified in view of the fact that the trainee of the appellant institute receive skills to enable them to seek employment or undertaken self employment directly after such training or coaching, which is not denied by the authorities. They are eligible for the benefit of the Notification (Para 4.1)

	AIT-2007-424-CESTAT
 M/s Stic Travels Pvt. Ltd Vs CST, New Delhi
	AIT Head Note: input service means any service used by a provider of taxable service for providing an output service.  It is admitted fact that the mobile phone connections are in the name of the company i.e . respondent.  The Revenue is not disputing the fact that the mobile phones were used in relation to the output service rendered by the respondent.  On the contrary, the respondent specifically pleaded before the lower authority that the mobile phones were used their staff in connection with the business of travel agency.  Further, the Tribunal in the case of India Rayon & Industries Ltd. Vs. CCE reported in AIT-2006-159-CESTAT held that Service Tax paid on mobile phones is available as credit to eligible service providers of output service.  Further, I find in the Cenvat Credit Rules provides that input service means any service used by a provider of taxable service for providing an output service. As there is no prohibition for taking credit in respect of the service tax paid on mobile phones which are used by the service provider, therefore, I find no infirmity in the impugned order, the appeals are dismissed .(Para 4) 

	AIT-2007-430-CESTAT 

M/s. Tarajyot Polymers Ltd. Vs CC, Chennai
	AIT Head Note: The goods had been cleared availing exemption under Notification No. 89/05-Cus. (supra).  This Notification exempted goods from payment of basic customs duty and additional duty of customs etc.  As there was no liability to duty on the goods cleared from the warehouse in terms of Section 61 (2)(ii) there cannot be a demand of interest  for the clearances from the appellants.  The appellants are therefore eligible for refund of the interest they had paid. The appellants shall also be entitled to interest in terms of Section 27 A of the Customs Act, 1962 (Para 5) 

	AIT-2007-431-CESTAT 

M/s. Bala Handlooms Export Company Vs CCE, Chennai
	AIT Head Note: The appellant generally procures yarn and gets it bleached, dyed, converted into fabrics and embroidered through job workers. Occasionally they also purchase fabrics of Chapter Heading 5406. These and the job worked goods are exported.  As per the impugned order, the refund in question relates to credit of duty paid on purchased fabrics of CSH 5406 which were exported. The lower authorities have denied the refund of credit under Rule 5 of CENVAT Credit Rules (CCR) on the ground that the appellants had not undertaken any process of manufacture on the fabrics (inputs) received.   

The rule provides for refund of CENVAT credit taken on inputs where for any reason the same could not be utilized for clearing final products for home consumption or export products on payment of duty.   After considering the relevant facts I am convinced that the appellants are eligible for refund of accumulated CENVAT credit in terms of Rule 5 of the CCR .(Para 9.5) 

	AIT-2007-434-CESTAT 

M/s. Ashok Layland Ltd Vs CCE, Nagpur
	AIT Head Note: The department was of the view that suo motu  taking  of credit on refund  was irregular  as procedure required to be followed was that of refund in terms of Sec.11B of the Central Excise Act, 1944; and therefore, the credit was liable to be recovered.the taking of excess credit suo motu by the appellants is not contrary to law and accordingly set aside the demand of Rs. 8,11,950/- and penalty of Rs. 1000/- and allow the appeal (Para 5)

	AIT-2007-435-CESTAT 

Tirupati Pipe & Allied Industries Pvt Ltd Vs CCE, Nasik
	AIT Head Note: Whether the appellant is eligible for interest on the refund on the amount,  which was due to him as  a consequential relief by way of  order of the Tribunal?-the appellants are eligible for the amount of interest at the appropriate rate as was prevailing during the relevant period, after three months from the date of  filing of refund claim. As such, the appeal of the appellant is allowed and it is directed that the appellants be given appropriate rate of interest, which was prevailing during the period, for the period beyond of three months from the date of filing of claim (Para 8) 

	AIT-2007-436-CESTAT 

Automobile Corporation of Goa Ltd. Vs CCE, Goa
	AIT Head Note: availing service tax credit in respect of the service tax paid on the goods transport agency services. There is no dispute as to the eligibility of the credit but the dispute only is regarding whether the respondents in these cases  could avail the credit on the basis of TR-6 challans. 

The Revenue in their appeal has no where contended as to what was the specified document for availing credit during the relevant time. If no document was mentioned, TR-6 challan has to be considered as the proper document reflecting payment of duties. Further, it is also not the Revenue's case that the service tax was not paid by the Respondents or they were otherwise not entitled to the credit of the same (Para 3)

	AIT-2007-437-CESTAT 

Rajdhani Fab. Pvt Ltd. Vs CCE, Pune
	AIT Head Note: Whether the appellant after debonding himself from EOU to DTA is eligible to avail the credit of the  amount of duty paid on  indigenously procured capital goods or not. 

the appellants are entitled to Cenvat credit of Central Excise duty paid at the time of debonding of the capital goods. As the demand does not survive, interest and penalty also do not survive (Para 4) 

	AIT-2007-438-CESTAT 

M/s. Tata Motors Ltd. Vs CCE, Pune
	AIT Head Note: No interest is chargeable under  Section 11AB of the Central Excise Act, on the ground that the appellant had issued supplementary invoices and discharged duty liability on account of  upward revision of price for the past clearances. 

	AIT-2007-439-CESTAT 

M/s. Nirlon Ltd Vs CCE, Mumbai
	AIT Head Note: brokerage paid to the agents and transit insurance are permissible deductions from the assessable value of goods manufactured

	AIT-2007-440-CESTAT 

Modernova Plastyles Pvt Ltd Vs CCE, Raigad
	AIT Head Note: whether the provisions of Rule 4 (5) (a) of the Cenvat credit Rules mandate the reversal of credit availed on the capital goods only if they are removed "as such" as has been interpreted  by the Division Bench in the case of Madura  Coats Pvt Ltd., or the reversal is required when the capital goods are removed whether used or not as has been held by the Division Bench in the case of Bilt Industrial  Packaging Co. Ltd (Para 9) 

	AIT-2007-449-CESTAT
 Lotte India Corporation Ltd Vs CCE, Pondicherry
	AIT Head Note: the coffee bite manufactured by the appellants and the bought out item butter scotch are packed together and sold on payment of duty on the MRP marked on the combination pack.  In view of the notes contained in Section 2f (iii) of the CEA there cannot be any doubt that the combipack is a manufactured product and also that the assessee is eligible for the credit of duty paid on the butter scotch it purchased (Para 5) 
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