AIT HEAD NOTES 2007

SUPREME COURT JUDGMENTS 2007
	AIT-2007-08-SC
CIT Vs  Ralson Industries Ltd
	AIT Head Note: When different jurisdictions are conferred upon different authorities to be exercised on different conditions, both may not be held to be overlapping with each other.  Jurisdiction under Section 154 of the Act is only to be exercised by him when there is an error apparent on the face of the record.  It does not confer any power of review.  An order of assessment may or may not be rectified. If an order of rectification is passed by the Assessing Authority, the rectified order shall be given effect to.  However, only because an order of assessment has undergone rectification at the hands of the Assessing Officer, in our opinion, the same would not mean that revisional authority shall be denuded of exercising its revisional jurisdiction. Such an interpretation, in our opinion, would run counter to the scheme of the Act.

	AIT-2007-11-SC
Ishikawajma-Harima Heavy Industries Ltd
	AIT Head Note:

Re : Offshore Supply : 

(1) That only such part of the income, as is attributable to the operations carried out in India can be taxed in India. 

(2) Since all parts of the transaction in question, i.e. the transfer of property in goods as well as the payment, were carried on outside the Indian soil, the transaction could not have been taxed in India. 

(3) The principle of apportionment, wherein the territorial jurisdiction of a particular state determines its capacity to tax an event, has to be followed.

(4) The fact that the contract was signed in India is of no material consequence, since all activities in connection with the offshore supply were outside India, and therefore cannot be deemed to accrue or arise in the country. 

(5) There exists a distinction between a business connection and a permanent establishment.  As the permanent establishment cannot be said to be involved in the transaction, the aforementioned provision will have no application.  The permanent establishment cannot be equated to a business connection, since the former is for the purpose of assessment of income of a non-resident under a Double Taxation Avoidance Agreement, and the latter is for the application of Section 9 of the Income Tax Act.

(6) Clause (a) of Explanation 1 to S. 9(1)(i) states that only such part of the income as is attributable to the operations carried out in India, are taxable in India. 

(7) The existence of a permanent establishment would not constitute sufficient 'business connection', and the permanent establishment would be the taxable  entity. The fiscal jurisdiction of a country would not  extend to the taxing entire income attributable to the permanent establishment.

(8) There exists a difference between the existence of a business  connection and the income accruing or arising out of such business connection.

(9) Paragraph 6 of the Protocol to the DTAA is not applicable, because, for the profits to be 'attributable directly or indirectly', the permanent establishment  must be involved in the activity giving rise to the profits. 

Re: Offshore Services :

(1) Sufficient territorial nexus between the rendition of services and territorial limits of India is necessary to make the income taxable.

(2)The entire contractwould not be attributable to the operations in India viz. the place of execution of the contract, assuming the offshore elements form an integral part of the contract.

(3) Section.9(1)(vii) of the Act read with Memo cannot be given a wide meaning so as to hold that the amendment was only to include the income of non-resident taxpayers received by them outside India from Indian concerns for services rendered outside India.

(4) The test of residence, as applied in international law also, is that of the taxpayer and not that of the recipient of such services. 

(5) For Section 9(1)(vii) to be applicable, it is necessary that the services not only be utilized within India, but also be rendered in India or have such a "live link" with India that the entire income from fees as envisaged in Article 12 of DTAA becomes taxable in India. 

(6) The terms 'effectively connected' and 'attributable to' are to be construed differently even if the offshore services and the permanent establishment were connected.

(7) Section 9(1)(vii)(c) of the Act in this case would have no application as there is nothing to show that the income derived by a non-resident company irrespective of where rendered, was utilized in India. 

(8) Article 7 of the DTAA is applicable in this case, and it limits the tax on business profits to that arising from the operations of the permanent establishment. In this case, the entire services have been rendered outside India, and have nothing to do with the permanent establishment, and can thus not be attributable to the permanent establishment and therefore not taxable in India.

(9) Applying the principle of apportionment to composite transactions which have some operations in one territory and some in others, is essential to determine the taxability of various operations.

(10) The location of the source of income within India would not render sufficient nexus to tax the income from that source. 

(11) If the test applied by the Authority for Advanced Rulings is to be adopted here too, then it would eliminate the difference between the connection between Indian and foreign operations, and the apportionment of income accordingly.

(12) The services are inextricably linked to the supply of goods, and it must be considered in the same manner. 

	AIT-2007-18-SC
Sandeep Goyal Vs Union of India
	constitutional validity of various provisions of the National Tax Tribunal Act, 2005  

	AIT-2007-20-SC
M/s Rajasthan Taxchem Ltd
	AIT Head Note: The use of articles or commodities not generally used in the manufacturing process can still be categorized as raw materials for the purpose of concession in the levy of taxes. Diesel can be called raw material in the manufacture of polyester yarn.  

	AIT-2007-23-SC
M/s Hindustan Granites Versus Union of India & Ors
	AIT Head Note: Ban on DTA sales by 100% EOU under OGL licence and limiting the issuance of licences to those applicants who have imported crude marble between 1999-2001 under SIL scheme vide impugned policy circulars Nos. 24 dated 30.8.2005, No. 34 dated 30.11.2005 and notification Nos. 23 and 24 dated 31.8.2005 it will be open to DGFT if possible to decide the question regarding sale of the said waste in the DTA. The question as to whether the impugned circulars/notifications constitutes a change in the policy or whether it is a matter of detail within the existing policy is the question which will be decided on the next date of hearing when we will examine the merits of the case.

On receiving the report from DGFT, we shall hear the matter on merits on the next occasion. In the meantime, the ban on EOU Units undertaking DTA sales shall continue to remain in operation.   

	AIT-2007-32-SC
Suhitra  Components Ltd
	AIT Head Note: a beneficial circular has to be applied retrospectively while oppresive circular has to be applied prospectively.  Thus, when the circular is against the assessee, they have right to claim enforcement of the same prospectively. (Para 2) 

	AIT-2007-42-SC
M/s. Agri Gold Exims Ltd
	AIT Head Note: Section 8 of the 1996 Act is peremptory in nature.  In a case where there exists an arbitration agreement, the court is under obligation to refer the parties to arbitration in terms of the arbitration agreement.  No issue, therefore, would remain to be decided in a suit. Existence of arbitration agreement is not disputed.  The High Court, therefore, in our opinion, was right in referring the dispute between the parties to arbitration. (Para 11)    

	AIT-2007-44-SC
Melton India -Petitioner
	AIT Head Note: The High Court has considered these reasons and has not interfered with the findings of the Tribunal about non maintenance of proper accounts and suppression of production and turn over.  These are findings of fact and hence the High Court, which could only interfere if there an error of law, rightly rejected the revision.  Thus there is no force in this appeal and hence it is dismissed. (Para 11) 

	AIT-2007-50-SC
M/s. J.K. Corporation Limited
	AIT Head Note: the value of licence and technical knowhow  cannot be added to the value of the imported goods - customs duty would be payable on the purchase price of the goods.

What would, therefore, be excluded for computing the assessable value for the purpose of levy of custom duty, inter alia, has clearly been stated therein, namely, any amount paid for post-importation activities.  The said provision, in particular, also apply to any amount paid for post-importation technical assistance.  What is necessary, therefore, is a separate identifiable amount charged for the same. On the Revenue's own showing, the sum of US $ 14,00,000.00 was required to be paid by way of remuneration towards services to be offered by the companies in respect of matters specified in Part-A of the said Memorandum of Agreement.  The said sum represents amount of licence or amount to be paid by the respondent for the licence for the manufacturing process for production of goods which were covered by the patents held by M/s. Samsung as also for technical knowhow.  (Para 8)   

	AIT-2007-81-SC
M/s Mahim Patram Private Ltd
	AIT Head Note: The 1956 Act contains the charging provision.  Upon amendment of the definition of 'sale' in the year 2002, the transfer of property in goods involved in the execution of works contract would be treated to be a sale.  It may be true that further amendments had been made in the year 2005 and for certain purposes, the subsequent legislations may also be considered for the construction of a statute, but in our opinion, it is not necessary to do so.

	AIT-2007-82-SC
Share Medical Care
	AIT Head Note: Import of Medical Equipments-under Notification No. 64/88-Cus  the decision in Mediwell Hospital would not take away the right of the appellant to claim benefit under para 3 of the Table of exemption notification. If the appellant is not entitled to exemption under para 2, it cannot make grievance against denial of exemption.  But if it is otherwise entitled to such benefit under para 3, it cannot be denied either.  

	AIT-2007-83-SC
M/s Virtual Soft Systems Ltd
	AIT Head Note: Prior to its amendment by Finance Act, 2002 in the absence of any positive income and no tax being levied, penalty for concealment of income could not be levied.  The view taken by the Karnataka High Court in P.R. Basavapaa & Sons v. CIT  and CIT v. Chemiequip Ltd. , does not lay down the correct law.The position stands altered after the amendment in law by the amendment of Section 271(1)(c) and Explanation 4(a) by the Finance Act, 2002 w.e.f. 1.4.2003.

	AIT-2007-84-SC
M/s.Vishal Exports Overseas Limited
	AIT Head Note: Export under DEPB-The first contention of the appellant herein to the effect that the FOB value being 450% more than the purchase value is unreasonable and cannot be accepted for the simple reason that there is no evidence on record to support such a contention.  The Tribunal has also specifically held so and returned a final finding of fact that the FOB price was correctly shown by the assessee.  From the orders of the first and the appellate authorities nothing can be found to hold that the FOB price was excessive or not genuine.  The Tribunal has also given a finding that the Adjudicating Authority has arbitrarily computed the FOB value and have fixed the credit on that basis.  We accept findings of the Tribunal in the absence of any concrete evidence having been put to support the contention of the learned counsel that the FOB price is inflated.

It is not a case of the Revenue that the assessee has not received the FOB price at all.  That is clear from the BRCs.  Therefore, the FOB price is supported amply by the BRCs with which no fault is found.  Once that is clear, there will be no question to hold that the FOB is inflated.  

As per the policy also the credit has to be linked with the FOB price.  Again we cannot ignore the fact that the PMV is also correctly fixed and is within the permissible limits i.e. 150% of AR4 value. 

	AIT-2007-85-SC Union of India and Ors
	AIT Head Note: This Court in several cases has held that if there is a bona fide doubt the extended period of limitation available under Section 11A of the Act does not apply. There is no quarrel with this proposition.

	AIT-2007-86-SC
M/s Amtek India Limited
	AIT Head Note: In this case though the action of the concerned assessing officer, in overlooking the documents produced coming to the conclusion about manipulation appears to be totally uncalled for and without any reasonable basis. This is a case where the officer should have been more careful and should not have acted in a manner as if he was a bloodhound and not a watchdog of revenue. It is unfortunate that in large number of cases, orders totally bereft of rationality are being passed.  They do not in any manner serve public interest, much less the interest of revenue. (Para 9)   

Therefore, while holding that the action of the Assessing Authority was clearly unjustified, we direct deletion of the direction for imposition of cost.  We, however, make it clear that in future if any such action comes to the notice of the Courts/Authorities, appropriate action shall be taken in accordance with law and the observations made in this case about lack of bona fide shall also be a factor to be taken note of.(Para 10) 

	AIT-2007-96-SC
M/s MIL India Ltd-Petitioner
	AIT Head Note: The High Court had erred in holding that the Tribunal could not have examined the question of dutiability, once on merits, the order of the Commissioner (A) dated 22.3.2000 became final. Firstly, one must understand that excisability is a matter of principle. The Tribunal is the highest authority in hierarchy to decide on facts whether the bought out items were dutiable or not. The Tribunal was not bound by the decision of the Commissioner (A) on the question of dutiability or excisability

the power of remand by the Commissioner (A) has been taken away by amending Section 35A with effect from 11.5.2001 under the Finance Bill, 2001.  Under the Notes to clause 122 of the said Bill  it is stated that clause 122 seeks to amend Section 35A so as to withdraw the powers of the Commissioner (A) to remand matters back to the adjudicating authority for fresh consideration.  Therefore, the Commissioner (A) continues to exercise the powers of the adjudicating authority in the matters of assessment. (Para 3) 

Whether the value of the bought out items should be added for computing the assessable value would depends on the facts of each case. Even erection of a plant by assembling certain items at site could constitute 'manufacture' under the excise law. even if bought out items were dutiable the assessee was entitled to the benefit of MODVAT credit (Para 4)   

	AIT-2007-97-SC
Rabindra Chandra Paul -Petitioner
	AIT Head Note: we find that the Department had erred in invoking Rule 7A. Firstly, there was no allegation made by the Department stating that the transaction was tainted. The appellant has proved that the transaction was at arm's length. There was no evidence before the Department to show that the price was pegged at a lower level on account of the circumstances mentioned in Rule 4(2). Secondly, the Department has not even alleged that on account of discounts the price stood pegged at a lower level. Thirdly, we may point out that in a given case, the Department would be entitled to invoke Rule 7A. For example, in matters of agro-processing, processing of seeds, refined oil from crude oil etc., the cost of the raw material has a crucial role to play in the method of  costing. In such cases, crude oil which is the raw material is the major component of the refined oil (final product). In such cases, if the cost of the raw material exceeds the price of the final product then in that event the Department can invoke Rule 7A. However, in the present case, even assuming for the sake of argument that Rule 7A applies, the Assistant Commissioner of Customs while applying Rule 7A has followed a peculiar method. She has examined the cost break-up. She rejects the cost of the raw material but, at the same time, she accepts the processing charges (figures supplied by the appellant). Rule 7A refers to Computed Value in contradistinction to Rule 7 which refers to Deductive Value. Computed value under Rule 7A is the value of the imported goods consisting of the cost or value of materials plus amount for profit and cost or value of all other expenses under Rule 9(2). Further,     Rule 7A is subject to the provisions of Rule 3. Rule 3 applies in cases where the buyer and seller are related. In the present case, there is no finding given that the buyer and seller are related. In the interpretative note to Rule 7A, value of imported goods is to be determined by examining the costs of production of the goods and the said interpretative note clarifies that Rule 7A should be applied to those cases where the buyer and seller are related. Further, if the officer wants to proceed under Rule 7A, the cost or value has got to be decided on the basis of the commercial accounts of the producer, provided that such accounts are consistent with the accounting standards applicable in the country where the goods are produced. In the present case, the producer is from Bangladesh. There is no finding that M/s United Edible Oils Ltd. has not followed the accounting system of that country (Bangladesh). In such cases, normally the Department should call upon the assessee to furnish the value/ cost of raw materials plus all costs (direct, indirect, fixed and variable) plus profit at an average rate. In such cases, the Department should call upon the assessee to produce a certificate from the Chartered Accountant of the foreign seller indicating the turnover, profit and other details on the basis of which computation of the Deductive Value under Rule 7 could be determined. This exercise had not been done in the present case. As stated above, in the present case, the Assistant Commissioner has rejected the cost of raw materials and, at the same time, she has accepted the value of the processing charges. Therefore, even if  Rule 7A was to be applied, which, in our opinion, is not attracted,  still the computation made under Rule 7A by the Assistant Commissioner was erroneous (Para 8) 

	AIT-2007-98-SC
Crown Re-roller (P) Ltd. & Ors
	AIT Head Note: The question of refund could arise provided tax has been paid, the logical corollary whereof would be that the claim for the refund of the tax must be calculated on the basis of the value of the goods at the first point of sale and not thereafter.(Para 11)

The respondent had claimed the amount of refund being a sum of Rs.15 lacs only on the basis that as the goods purchased by it are the tax paid once, 4% thereof should be directed to be refunded as if the actual tax paid was on the price paid by it.  It is not so.  It is no doubt true that as the point of levy of tax was the first point of sale which being exempted from the notification, none of the subsequent sales thereof could be subjected to levy of sales tax (Para 12)

This case, however, deals with completely different situation as despite the exemption notification issued in terms of a statute, the respondent was compelled to pay tax through its purchase price when it purchased the scrap material from subsequent sellers.  The State cannot resile itself from the statutory provisions of exemption made by it. In our opinion, in equity, the State in a situation of this nature, must act in letters and spirit of the Act.  However, State can only refund what it actually collected and not any amount which it had not collected. (Para 15)   

	AIT-2007-106-SC
M/s. Meghraj Biscuits Industries Ltd Vs CCE, UP
	AIT Head Note: grant of registration certificate under the Trade Marks Act will not automatically provide benefit of exemption to the SSI Unit. (Para 12)

if the SSI unit wrongly affixes a trade mark of another person, be it registered or not, or if it uses the trade mark of an ineligible person then such default would not be eliminated by the above principle of deemed equivalence embodied in Section 28 of the Trade Marks Act, 1999 as that principle is based on a deeming fiction which fiction is confined only to the provisions of the Trade Marks Act. (Para 20)

	AIT-2007-107-SC
M/s Amrit Agro Industries Ltd. & Anr Vs CCE, Ghaziabad
	AIT Head Note: roasted peanut falls under Chapter 20 and not under Chapter 21(Para 7) 

moongfali masala mazedar falls under Chapter 21. It falls under Heading 21.01, sub-heading 2108.99 and, therefore, the assessee is entitled to exemption(Para 8) unless it is shown by the manufacturer that the price of the goods includes excise duty payable by him, no question of exclusion of duty element from the price for determination of value under section 4(4)(d)(ii) will arise.(Para 14)

	AIT-2007-108-SC
M/s. Crane Betel Nut Powder Works Vs Comm. C& CE, Tirupathi & Anr
	AIT Head Note: The process  involved in the manufacture of sweetened betel nut 
pieces does not  result in the manufacture of a new product as the end  product  continues to retain its original character though in  a modified form (Para 28)

	AIT-2007-109-SC
Rashtriya Audyogik Sansthan Vs CTT
	AIT Head Note: Uttar Pradesh Trade Tax Act, 1948 -Only if question of law arises, then only the revisional jurisdiction can be exercised. (Para 9)

	AIT-2007-110-SC
M/s Sterlite Industries (India) Ltd Vs CC, Chennai
	AIT Head Note: Whether Fully Automated Sequential X-ray Spectrometer is an apparatus based on the use of X-ray under sub-heading 9022.19 or whether the said apparatus is classifiable as Spectrometer under sub-heading 9027.30 being an apparatus for physical or chemical analysis 

	AIT-2007-111-SC
Home Ashok Leyland Ltd Vs CCE, Madras
	AIT Head Note: Rule 57E was procedural, clarificatory and therefore would not affect the substantive rights of the manufacture of the specified final product to claim MODVAT credit for the duty paid on the inputs subsequent to the date of the receipt of those inputs. (Para 4)

	AIT-2007-112-SC
M/s. Peekay Re-rolling Mills (P) Ltd Vs Asst. Comm. & Anr
	AIT Head Note: the liability to tax or taxability under Section 5 of the State Act remains unaffected by an exemption under Section 10 of the State Act. Consequently, the respondent cannot validly shift the burden of tax to the purchaser under Section 5A of the State Act for the same would violate the condition of single-stage tax under Section 15 of the Central Act. (Para 40)  

	AIT-2007-113-SC
Madhumilan Syntex Ltd. & ORS Vs UOI, ANR
	AIT Head Note: no such independent and separate notice is necessary and when in the show cause notice it was stated that the Directors were to be considered as Principal Officers under the Act and a complaint was filed, such complaint is entertainable by a Court provided it is otherwise maintainable (Para 24)

Once a statute requires to pay tax and stipulates period within which such payment is to be made, the payment must be made within that period.  If the payment is not made within that period, there is default and an appropriate action can be taken under the Act. Interpretation canvassed by the learned counsel would make the provision relating to prosecution nugatory. (Para 27)

The learned counsel is right in stating that one of the appellants is a female-member. The counsel is also right in contending that in some of the cases referred to by him, this Court held that normally a lady member may not be aware of day to day business of the Firm or the Company. Without laying down general rule, it would be sufficient if we observe that in the case on hand, she was also treated as 'principal officer' under the Act and hence proceedings cannot be dropped at this stage against her. (Para 28)

	AIT-2007-120-SC
M/s Baby Marine Exports Vs CIT, Thiruvananthapuram
	AIT Head Note: On plain construction of Section 80HHC (1A), the respondent is clearly entitled to claim deduction of the premium amount received from the export house in computing the total income.  The export house premium can be included in the business profit because it is an integral part of business operation of the respondent which consists of sale of goods by the respondent to the export house. (Para 36)

	AIT-2007-121-SC
M/s Birla Corporation Ltd. Satna Vs CCE, Raipur
	AIT Head Note: Assessee is entitled to Modvat/Cenvat on capital goods, namely,spares of ropeway that are used for conveying crushed limestone from the Crusher (located in/near the captive mines), to the factory where cement is manufactured. (Para 11) 

	AIT-2007-126-SC
M/s M.S.Shoes Vs Commissioner Customs ICD Delhi 
	AIT Head Note: depreciation should not be allowed on the car for the purpose of valuation for the post import period when there was delay of nine years in releasing the car from the date of import

	AIT-2007-127-SC
M/s Binani Industries Ltd., Kerala
	AIT Head Note: Undisputedly, the 1996 Circular was binding on the revenue authorities as is spelt out in the case of 12.4.1996 and 23.10.1999 Circulars. The assessments were completed on the basis of 12th April, 1996 Circular.  Merely because the Commissioner changes his view/opinion and according to him it was review of the earlier decision that cannot have any effect on any assessment which has been completed on the basis of the 1996 Circular. (Para 15)

That being so, the question of re-opening the assessment by mere change of opinion is entirely impermissible. (Para 16) 

	AIT-2007-128-SC
M/s Hindustan Granites 
	AIT Head Note: validity of Policy Circular dated 30.8.05 and Notification No.24 dated 31.8.05 which has the effect of amending para 6.8(a) and para 6.8(h) of the Foreign Trade Policy 2004-2009 – whether DTA sales by 100% EOUs form an integral part of EOU Scheme?

 We find no merit in the challenge to the impugned Circular/Notification for the following reasons.  Firstly, it is important to note that under para 6.1 of the unamended FTP 2004-2009, 100% EOUs undertook to export their entire production except permissible sales in DTA.  Therefore, DTA sales constituted an exception or an incidental facility.  DTA sales were not an integral part of the EOU Scheme.  Under para 6.1, EOUs were allowed to be set up on the condition that they would export their entire production.  It is on this condition that 100% EOUs could avail of various benefits under Customs and Excise Act.  The said DTA sales or sales of rejects were exceptions.  DTA sales were not an integral part of the EOU Scheme in the sense that if for reasonable reasons if these exceptions are eliminated, as in this case, the Scheme would become unworkable.  In fact, M/s. Hindustan Granites even today after the impugned amendment works without use of domestic raw material.  Hence, DTA sales is not an integral part of the EOU Scheme.   Secondly, it is important to note that 100% EOUs have been importing rough marble blocks from which they are producing marble tiles/slabs and what they are exporting is the said marble tiles/slabs.  However, the Director General found, in the course of last seven years, that the entire export of marble tiles/slabs is made out of the poor quality indigenous rough marble blocks.  On the other hand, it is found that the entire sale of marble tiles/slabs in DTA is from rich good quality imported rough marble blocks.  Therefore, the DTA sales by 100% EOUs are now disallowed under the impugned Circular/Notification.  Thirdly, on account of the above practice, the Director General has found that four to five 100% EOUs have been importing rough marble ostensibly for export but in effect after slight polishing the same are sold in DTA.  Marble is a restricted item.  On account of the above practice, the Director General has found circumvention of the Restricted Import Policy of marble during 100% EOU Scheme (unamended).  As stated above, the concept of Net Foreign Exchange earning is very important.  On account of the price differential, under the impugned practice, there is substitution of imported inputs by domestic inputs.  The rational behind allowing imports of rough marble blocks by 100% EOUs was that the raw material would be used for export production and that it will not be diverted in DTA defeating the very purpose of putting marble in the restricted category.  The object behind the EOU Scheme is consumption of imported raw material for manufacture of finished products which are to be exported.  If that facility leads to substitution of imported inputs by domestically procured inputs then the facility has to be discontinued.  This discontinuation has been done by the impugned Circular/Notification.  Fourthly, as stated above, marble is an item under restricted category.  It is put in the restricted category since it is not treated as only revenue-generating resource.  It is put in the restricted category because the mining industry depends on that resource.  It generates employment.  Mining generates employment.  Marble is an input required in the mining industry.  As a result of impugned substitution, the Indian market gets flooded by the imported goods resulting in unemployment in the mining industry.  Fifthly, by the impugned Circular/Notification, the Government has stopped procurement of domestic rough marble blocks for achieving NFE earnings.  This is the major object behind the impugned Circular/Notification.  It is true that the unamended Policy had no co-relation between the input imported and the finished product exported.  That was the loophole.  To stop the procurement of domestic rough marble blocks for achieving NFE, the DTA sales had to be prohibited.  By the amended Policy 100% EOUs are now required to produce marble tiles/slabs (finished products) out of imported rough marble blocks and thereby the amended Policy stops the procurement of domestic rough marble blocks for achieving NFE by these 100% EOUs.  Lastly, there are 20 to 25 SIL Units (found to be eligible) vis-a-vis 4 to 5   100% EOUs and, therefore, the volume has been increased from 68,000 MT to 1,30 Lakhs MT.

	AIT-2007-129-SC
M/s Peekay Re-Rolling Mills (P) Ltd
	AIT Head Note: We are of the view that the State Government had the authority under Article 162 of the Constitution to issue G.O. dated 26/27.11.1993 withdrawing the tax exemption on account of acute power shortage in the State (Para 5)

the State Government was entitled to issue comprehensive G.O. dated 26/27.11.1993 on account of acute power shortage in the State. We further hold that the comprehensive G.O. applies across the board to all units which became power intensive units.(Para 10)

	AIT-2007-132- SC 

 M/s. Distillers Co. Ltd.
 


	AIT Head Note: The Assessee paid certain amounts for not affixation of labels on the bottles.  The amount, in question, is neither penalty nor excise duty, Section 43B of the Income Tax Act would not be attracted.

	AIT-2007-136-SC
Mukundray K. Shah Vs CIT, Kolkata
	AIT Head Note: The companies having accumulated profits and the companies in which substantial voting power lies in the hands of the person other than the public (controlled companies) are required to distribute accumulated profits as dividends to the shareholders.  In such companies, the controlling group can do what it likes with the management of the company, its affairs and its profits.  It is for this group to decide whether the profits should be distributed as dividends or not.  The declaration of dividend is entirely within the discretion of this group.  Therefore, the legislature realized that though funds were available with the company in the form of profits, the controlling group refused to distribute accumulated profits as dividends to the shareholders but adopted the device of advancing the said profits by way of loan to one of its shareholders so as to avoid payment of tax on accumulated profits.  This was the main reason for enacting Section 2(22)(e) of the Act. (Para 11) 

The Tribunal was right in holding, on examination of the cash flow statement, that MKSEPL had made payments to MKF and MKI for the benefit of the assessee which enabled the assessee to buy 9% RBI Relief Bonds in the F.Y. 1999-2000.  It is in this sense that the Tribunal was right in holding that the two firms were used as conduits by the assessee.  It is not in dispute that the assessee had more than 10% of voting power in MKSEPL during the block period.  It is not in dispute that the assessee had substantial interest of about 16% in MKF.  It is not in dispute that the three companies were the controlled companies.  There is one more point which needs to be mentioned.  The timing of so-called repayments by the company to MKF and MKI and the immediate withdrawal of the funds by the assessee-cum-Director-cum-shareholder-cum-partner and the timing of investment in purchase of Bonds were around the same time.  Moreover, in MKSEPL the assessee is not only a shareholder having more than 10% of total voting power, he is also a Director of that company.  The said company is also a partner in MKF and MKI which explains why the amount of Rs.5.99 crores was routed by splitting the said amount into two parts of Rs.2.79 crores and Rs.3.20 crores.  In the present case, the most important aspect, which has not been considered by the High Court, was that withdrawal of money by the assessee from his capital account, in the books of MKI, during F.Y. 1999-2000 led to a debit balance of Rs.8.18 crores as on 31.3.2000.  To this extent, the finding given by the A.O. and by the Tribunal remains unchallenged.  Lastly, on the maintainability of the block assessment,  we are of the view that the Department was right in assessing the said amount as deemed dividend in the hands of the assessee under Section 2(22)(e) of the Act.  The impugned Assessment Order was passed under Section 158BC.  That assessment originated on account of a search conducted under Section 132(1) of the Act.  In that search the diary "ML-20" was identified.  That identification was the starting point of connected enquiries resulting in the detection of undisclosed income of Rs.5.99 crores.  In other words, undisclosed income, in the nature of deemed dividend, did not arise from any scrutiny proceedings, tax evasion petitions, surveys, information received from external agency etc.  The undisclosed income was detected by the A.O. wholly and exclusively as a result of a search and, therefore, the Department was right in invoking the provisions of Chapter XIV-B.  There is one more aspect in this regard.  From the facts, indicated above, the Department has established a sort of circular trading in this case.  One of the important features of circular trading is to route the funds through conduits.  In such cases the picture emerges only after seeing the cash flow statements.  In the present case, ML-20 made the A.O. to hold enquiries and in that enquiry the cash flow statement emerged, therefore, the Department was right in invoking the provisions of Chapter XIV-B in the present case.  The five payments had direct co-relation with Rs.5.99 crores paid by MKSEPL to MKF and MKI and payments by the said two firms to the assessee who used the said money to buy 9% RBI Relief Bonds.  Therefore, the said payment by the company through the two firms was for the benefit of the assessee.  Therefore, the said funds were not repayment of loans, they were for purchase of 9% RBI Relief Bonds by the respondent.(Para 12) 

The concept of deemed dividend under Section 2(22)(e) of the Act postulates two factors, namely, whether payment is a loan and whether on the date of payment there existed "accumulated profits". These two factors have to be correlated. (Para 16)  

	AIT-2007-137-SC
T.T.K. Health Care Ltd Vs CCT, Indore & Ors
	AIT Head Note: when the word  'includes' is used in the definition, as is the case under Section 2(g) of the 1994 Act, the legislature does not intend to restrict the definition; it makes the definition enumerative  and not exhaustive,  that is to say, the term defined will retain its ordinary meaning but its scope would be extended to bring within the term certain matters which in its ordinary meaning may or may not comprise. (Para 13)

'fryums' falls under Part VII of Schedule II to the M.P. Commercial Tax Act, 1994, under which the rate of tax is 8%    

	AIT-2007-142-SC
M/s. Matsushita Television & Audio (I) Ltd Vs CC
	AIT Head Note: whether the royalty payment was connected with the imported components of Colour TV and if so whether such royalty payment was includible in the assessable value of such components -payment of continuing royalty was payable at the rate of 3% of the net ex-factory sale price of the colour T.V. exclusive of taxes, freight and insurance but including the cost of imported components.  In other words, the royalty payment was to be computed not only on the domestic element of the net sale price of the colour T.V. but also on the cost of imported components.  A bare reading of the agreement shows that payment under the said agreement related not only to the production of the goods in India but also to imports.  In some of the decisions cited on behalf of the assessee, we find that the net ex-factory sale price of the finished products expressly excluded the cost of imported components.  On the other hand, in the present case, the cost of imported components was expressly included in the net ex-factory sale price of the colour T.V.  Further, when payment to MEI was at the rate of 3% of the sales turn over of the final product, including cost of imported component, it became a condition of sale of the finished goods.  Hence,in this case both the conditions of Rule 9(1)(c) of the Valuation Rules, 1988, are satisfied.(Para 7) 

	AIT-2007-149-SC
M/s Virlon Textile Mills Ltd Vs CCE, Mumbai
	AIT Head Note: DTA sale against foreign exchange was covered by the expression "allowed to be sold in India" and, therefore, such sale fell under the proviso to Section 3(1) of the 1944 Act. In the circumstances, the duty liability of the assessee (appellant herein) was required to be determined after allowing to it the benefit of notification No. 2/95-CE. That notification granted partial exemption to the assessee from duties in respect of goods manufactured in 100% EOU and allowed to be sold in India under para 9.9 (a), (b), (c) and (d). Once DTA sales against foreign exchange are held to be covered by the proviso to Section 3(1) of the 1944 Act then the whole difference between DTA sales against rupee and DTA sales against foreign exchange, for the purposes of notification No. 2/95-CE would stand eliminated.  This would be, however, subject to the compliance of other conditions of notification No. 2/95-CE. Therefore, in our view, the Tribunal had erred in relying on para 9.9(b) for limiting the benefits of exemption under notification No. 2/95-CE by imposing a new condition to the effect that the benefits would be admissible only in respect of 50% of such DTA sales against foreign exchange. Secondly, once the permission was granted by the competent authority under the Exim Policy to make DTA sales against foreign exchange, the assessee (appellant herein) was entitled to the benefit of concessional rate of duty under notification no. 2/95-CE. If DTA sales against rupee were allowed the benefit of notification No. 2/95-CE, then DTA supplies against foreign exchange, which were at par with physical exports, cannot be denied the same benefits and they cannot be subjected to a higher duty. Thirdly, once DTA sales against foreign exchange are covered by the above expression "allowed to be sold in India", all issues relating to calculation of the duty payable in terms of notification No. 2/95-CE will have to be decided afresh by the adjudicating authority and accordingly, we hereby remand the matter back to the Commissioner for calculating the duties payable by the assessee in terms of notification No. 2/95. The Commissioner will calculate the duties accordingly as hereinabove mentioned. Lastly, we are of the view that there is no fundamental difference, as far as the exemption notification No. 2/95-CE is concerned, between DTA sales against foreign exchange and DTA sales against rupee. Once DTA sales against foreign exchange fall within the expression "allowed to be sold in India", the Department cannot deny to such sales the exemption under notification no. 2/95-CE, since DTA sales against foreign exchange will come under para 9.9. According to the Tribunal, the entire supply to DTA against foreign exchange was not entitled to the benefit of notification No. 2/95-CE but only 50% of the supply was eligible for the said relief. We do not see any basis for introduction of this condition in notification No. 2/95-CE. It appears that this condition is brought in on the ground that para 9.9 (b) refers to DTA sales up to 50% of the FOB value of exports. In our view, the Tribunal had erred in relying on the said para 9.9 (b) for limiting the benefits of exemption under notification No. 2/95-CE in respect of 50% of DTA sales 
(supplies) against foreign exchange. One cannot ignore the fact that DTA sales in foreign exchange provides for better money value as compared to DTA sales in rupee. Therefore, if DTA sales against rupee are allowed the benefits of notification No. 2/95-CE, DTA supplies, which are at par with physical exports, cannot be denied the same benefits.(Para 7)

	AIT-2007-150-SC
M/s. Adhunik Food Products (P) Ltd Vs CCE, Meerut, UP
	AIT Head Note: there is no finding given by the Tribunal as to whether 'puffs' prepared from cereals would fall under the Chapter Heading 19.04.  As far as 'puffs' prepared from soya nuts are concerned there is no finding as to the quantity of puffed soya nuts sold by the assessee during the above period to ICDS, Haryana and the quantity of the said product sold by the assessee during the said period to public schools and five star hospitals.  There is also no finding as to whether 'puffed soya nuts' were supplied to ICDS, Haryana under the brand name 'bonton' or whether they were supplied without any brand name being affixed to the unit containers. These questions are important since the entry 2108.91 refers to nil rate of duty for "Other Edible Preparations" as long as the product is supplied without a brand name.  These questions are also important to be decided particularly since the General Exemption No.83 states that the benefit of exemption shall be given only if the product is a soya based food preparation for infant use.  According to the assessee puffed soya nuts is a soya based food preparation under item No.25 of the Notification No.2 of 1994 (General Exemption No.83).  According to the assessee puffed soya nuts were supplied to the schools under ICDS programme.  None of the questions have been decided. (Para 9)

	AIT-2007-152-SC
Chennai Petroleum Corpn. Ltd Vs CCE, Chennai
	AIT Head Note: We are in agreement with the view expressed by the Tribunal in its impugned judgment by which it has been held that naptha is a petroleum product and, therefore, the assessee which was a "deemed warehouse" was entitled to exemption in respect of RFO used for producing naptha during the above period. (Para 4)  

We are also in agreement with the view taken by the Tribunal that sulphur produced on RFO is a by-product and consequently, the show cause notice dated 22nd December, 1998 demanding duty on RFO used by the assessee for the manufacture of sulphur is not sustainable.(Para 5)  

Generation of electricity, if captively consumed, is exempted from duty.  This is because electricity which is generated in the refinery is used to operate the various processes within the refinery.  In the refinery, there exists large number of processes.  Each process generates an item and, therefore, every refinery is given the status of "deemed warehouse".  However, a portion of the generated electricity, in the present case, is sold to Tamil Nadu Electricity Board.  To that extent alone, the Department was right in demanding duty on RFO.  (Para 6)

	AIT-2007-153-SC
M/s Co-operative Company Ltd Vs CTT, UP
	AIT Head Note: A contract of sale of goods must be construed having regard to the terms and conditions thereof.  A person purchasing a property must know as to what he had bargained for.  The parties might not have bargained for the containers but might have bargained only for the contents. (Para 15)

The term 'turnover' may contain several ingredients.  One of the ingredients of the said term, however, cannot be taken in isolation for the purpose of imposition of levy.  Imposition of tax would be on the total turnover, assuming that the prices of the bottles were to be included in the price of the country liquor, provided one is leviable.  If an exemption has been granted, it  would be on sale of the articles in a deliverable  form.  There exists a serious dispute as to whether for the purpose of levying sales tax, a part of the commodity which is sold as a composite whole would come within the purview of the Act when sale of two different commodities can be bifurcated for levy of tax.(Para 23)

A tax may be leviable at different rates.  Definition of 'turnover' having undergone an amendment and being expansive in nature, would it be permissible to segregate it to make different commodities for the purpose of imposition of tax at a higher rate, would, in our opinion, merit consideration.  We are not oblivious of the fact that if the sale is in relation to two different commodities, it may be permissible to levy tax at different rates, but not when the definition of 'turnover' includes a wide range of subjects including the package.  Only for the purpose, the concept of implied contract of sale would assume significance.(Para  29) 

	AIT-2007-155-SC
M/s Pragati Silicons Pvt. Ltd Vs CCE, Delhi
	AIT Head Note: Since plastic name plates are `parts and accessories' of motor vehicles and since they are not excluded   from  the  Section  XVII,  the   appropriate classification is under headings 87.08 and 87.14 (Para 32)

	AIT-2007-156-SC
M/s. Lakshmi Machine Works Vs CIT, Coimbatore
	AIT Head Note: sales tax and excise duty were liabilities of the assessee to the Government.  They were shown separately from the value of the goods, therefore, they were not included in the "total turnover" for working out the deduction under Section 80HHC

schematic interpretation for making the formula in Section 80HHC workable cannot be ruled out.  Similarly, purposeful interpretation of Section 80HHC which has undergone so many changes cannot be ruled out, particularly, when those legislative changes indicate that the legislature intended to exclude items like commission and interest from deduction on the ground that they did not possess any element of "turnover" even though commission and interest emanated from exports.  We have to read the words "total turnover" in Section 80HHC as part of the formula which sought to segregate the "export profits" from the "business profits".  Therefore, we have to read the formula in entirety.  In that formula the entire business profits is not given deduction.  It is the business profit which is proportionately reduced by the above fraction/ratio of export turnover w total turnover which constitute 80HHC concession (deduction).  Income in the nature of "business profits" was, therefore, apportioned.  The above formula fixed a ratio in which "business profits" under Section 28 of the Act had to be apportioned.  Therefore, one has to give weightage not only to the words "total turnover" but also to the words "export turnover", "total export turnover" and "business profits".  
 In the case of combined business of an assessee having export business and domestic business the legislature intended to have a formula to ascertain export profits by apportioning the total business profits on the basis of turnovers.  Apportionment of profits on the basis of turnover was accepted as a method of arriving at export profits.  This method earlier existed under Excess Profits Tax Act, it existed in the Business Profits Tax Act.  Therefore, just as commission received by an assessee is relatable to exports and yet it cannot form part of "turnover", excise duty and sales tax also cannot form part of the "turnover".  Similarly, "interest" emanates from exports and yet "interest" does not involve an element of turnover.  The object of the legislature in enacting Section 80HHC of the Act was to confer a benefit on profits accruing with reference to export turnover.  Therefore, "turnover" was the requirement.  Commission, rent, interest etc. did not involve any turnover.  Therefore, 90% of such commission, interest etc. was excluded from the profits derived from the export.  Therefore, even without the clarification such items did not form part of the formula in Section 80HHC(3) for the simple reason that it did not emanate from the "export turnover", much less any turnover.  Even if the assessee was an exclusive dealer in exports, the said commission was not includible as it did not spring from the "turnover".  Just as interest, commission etc. did not emanate from the "turnover", so also excise duty and sales tax did not emanate from such turnover.  Since excise duty and sales tax did not involve any such turnover, such taxes had to be excluded.  Commission, interest, rent etc. do yield profits, but they do not partake of the character of turnover and, therefore, they were not includible in the "total turnover".  The above discussion shows that income from rent, commission etc. cannot be considered as part of business profits and, therefore, they cannot be held as part of the turnover also.  -if so, then excise duty and sales tax also cannot form part of the "total turnover" under Section 80HHC(3), otherwise the formula becomes unworkable.  In our view, sales tax and excise duty also do not have any element of "turnover" which is the position even in the case of rent, commission, interest etc.  It is important to bear in mind that excise duty and sales tax are indirect taxes.  They are recovered by the assessee on behalf of the Government.  Therefore, if they are made relatable to exports, the formula under Section 80HHC would become unworkable.  The view which we have taken is in the light of amendments made to Section 80HHC from time to time.(Para 18)

profits are of three types, namely, book-profits, statutory profits and actual profits.  The amendments to Section 80HHC(3) indicate exclusion of book profits.  For example, commission, interest, etc. do form part of the profit and loss account but for the purposes of calculation of profits derived from local sales and exports, they stand excluded.  The difficulty arises because the formula is based on the Hybrid System of Profits, namely, actual and statutory profits.  (Para 19)

	AIT-2007-164-SC
M/s. Span Diagnostics Ltd Vs CCE, Surat
	AIT Head Note: Monoclonal Antibodies are to be classified under Chapter Heading 30.02 of Central Excise Tariff Act (Para 15)Beta Visipreg, Visipreg Strip, Pregnancy Test Card fall as "antisera" under Chapter Heading 30.02 of CETA or whether it falls under Chapter Heading 38.22 of CETA as "diagnostic or laboratory reagent" -"antisera" is covered by Chapter Heading 30.02 and since it is covered by that Heading, Chapter Heading 38.22 will not apply.  If one reads Chapter Heading 38.22, it becomes clear that there could be diagnostic or laboratory reagents which could fall under Chapter Heading 30.02 and also under Chapter Heading 38.22.  However, if a diagnostic or laboratory reagent like antisera falls under Chapter Heading 30.02 then it stands excluded from Chapter Heading 38.22. (Para 21)

	AIT-2007-165-SC
M/s Larsen and Tubro Ltd Vs CCE, Pune
	AIT Head Note: Acts of fraud or suppression, it is well settled,must be specifically pleaded. The allegations in regard to suppression of facts must be clear and explicit so as to enable the noticee to reply thereto effectively (Para 14) 

Extension of the period of limitation entails both civil and criminal consequences and, therefore, must be specifically stated in the show cause notice,in absence whereof the Court would be entitled to raise an inference that the case was not one where the extended period of limitation could be invoked. (Para 19)

	AIT-2007-174-SC
M/s Galaxy Entertainment (I) P. Ltd. & Ors Vs CC, Maharashtra
	AIT Head Note: The assessee has imported 20-Lane Bowling Alley. It is the largest in Asia. M/s AMF Bowling Inc., USA, wanted to promote the game in India. The records indicate hectic bargaining for 20-Lane Bowling Alley by the assessee. In the circumstances, the Tribunal was right in coming to the conclusion that the cost per lane at US $ 15000 was a proper negotiated price (Para 5)
We find no merit in the argument advanced on behalf of the Department that the Technical and Installation charges was a disguise to cover the true cost of the equipment. There is no evidence of any flow-back or extra-consideration deflating the price and, therefore, there was no reason to include Rs. 59 lacs in the assessable value of the equipment. In our view, Rule 4(1) of the Customs Valuation Rules was applicable and the Department had erred in invoking Rule 5(1)(c) of the said Rules. (Para 5)

	AIT-2007-175-SC
M/s Taarika Exports and Anr Vs Union of India and Anr
	AIT Head Note: Action under Section 4-I and under clause 10 for action under clause 8 of the Import (Control) Order, 1955 read with Section 20(2) of the Foreign Trade (Development & Regulation) Act, 1992 for not exporting the goods as also utilizing the imported goods and failure to export within the stipulated time- 

Period of export obligation expired on 30.4.1993. Subsequently, the appellants approached DGFT office several times for extension of export obligation period which was rejected. Therefore, the plea that the conditions were incapable of compliance has been rightly turned down by the authorities and the High Court.(Para 11) 

Considering the value of the articles involved we are of the view that penalty of Rs.20 lakhs instead of Rs.45 lakhs would meet the ends of justice (Para 13) 

	AIT-2007-176-SC
M/s Relax Safety Industries,Mumbai and Anr Vs CC, Mumbai
	AIT Head Note: In the instant case, a categorical finding has been recorded by the CEGAT that there was confiscation of only one part and not the whole consignment. The effect of Section 28 of the Act also cannot be lost sight of, prima facie when there is case of fraud made out.  In Mohan Meakin's case (supra) there was no notice to the original importer under Section  124. Mohan Meakin was found to be the ultimate bona fide purchaser. (Para 13)

Looked at from any angle, the order of CEGAT is irreversible. The appeals are sans merit and deserve dismissal which we direct. Costs made easy.(Para 14)

	AIT-2007-177-SC
M/s. Saurashtra Chemicals Ltd Vs CCE, Bhavnagar
	AIT Head Note: Interpretation of Rule 57AC of the Central Excise Rules, 1944 -Conditions for allowing CENVAT credit- what was done was that while granting relief to the extent of 50% in the relevant year, it purports to hold that the credit of balance 50% can be availed in subsequent years.  The Commissioner in arriving at the said finding did not notice the distinction between Clauses (a) and (b) of Sub-rule (2) of Rule 57AC, on the one hand, and Clause (c) thereof, on the other.  It also failed to notice that the illustration will have no application in the instant case.  It is furthermore now a well-settled principle of law that an illustration cannot control the main provision. (Para 11)

	AIT-2007-178-SC
M/S MAHAVIR ALUMINIUM LTD 
	AIT Head Note: whether the process of conversion of Aluminium Ingots into Aluminium Billets during the intermediate stage by the process of re-melting and adding other alloys amounts to 'manufacture' within the meaning of Section 2(f) of the Central Excise Act, 1944- In the present case, the assessee is not only captively consuming Aluminium Billets for the production of Irrigation Pipes but is also selling such commodity in open market. It is, therefore, clear that the process of 'manufacture' results in emergence of new commercial commodity, namely, 'Billets'. The said commodity has an independent marketability and the assessee itself has sold Billets in open market by paying Excise Duty.(Para 19) 

Ingots and Billets are thus two different commercial commodities. They have separate, distinct and identifiable marketability and saleability. The assessee, no doubt, used Aluminium Billets captively but is also selling in open market. We are, therefore, of the view that the Commissioner was right in holding that the assessee was liable to pay Excise Duty and CEGAT was wrong in interfering with the order-in-original. The order of the CEGAT, therefore, is liable to be set aside.(Para 21) 

	AIT-2007-181-SC
M/s. Cethar Vessels Ltd. & Ors Vs CCE, Indore
	AIT Head Note: Whether the erection of Boiler at site by assembling various components and parts has brought into existence immovable property or not- As the basic factual aspects were not considered by the CEGAT we deem it proper to remit the matter to it for a fresh consideration in the light of the judgment in Virdi Brothers and Ors. case (supra) and Circular referred to above.( Para 8)  

	AIT-2007-183-SC
P. Mohanakala Vs CIT
	AIT Head Note: The doubtful nature of the transaction and the manner in which the sums were found credited in the books of accounts maintained by the assessee have been duly taken into consideration by the authorities below.  The transactions though apparent were held to be not real one. May be the money came by way of bank cheques and paid through the process of banking transaction but that itself is of no consequence. (Para 21)  

No question of law much less any substantial question of law had arisen for consideration of the High Court.  The High Court misdirected itself and committed error in disturbing the concurrent findings of facts.(Para 22) 

	AIT-2007-184-SC
M/s. Noorie Manure Mill, Sambhal Vs CIT, UP
	AIT Head Note: 'Horn' and 'hoof' in common parlance do not come within the definition of 'bone'.  Horns and hooves whether can be used as fertilizer or crushed bone within the meaning of various notifications issued by the State of U.P. under the U.P. Trade Tax Act- The High Court, in our opinion, committed a serious error in opining that crushed bone would also include crushed horn and hoof.  It went on to hold that horns and hooves are considered as bone in common parlance and its inclusion in the notification 'appeared to be a clarificatory one'.   In absence of any definition of the term in the statute, the meaning thereof as understood in common parlance for the purpose of imposition of tax should be assigned.   Animal horn and hoof cannot be a part of animal bone even in common parlance.  The High Court, therefore, in our opinion clearly fell in error in arriving at the aforementioned conclusion. (Para 10) 

	AIT-2007-185-SC
Ravindran @ John Vs Superintendent of Customs
	AIT Head Note: NDPS Act-The charge against appellant Peter John is one of conspiracy to commit offences under the Act.  The High Court has not accepted the involvement in the conspiracy of Hiralal who in his confessional statement claimed to have handed over the contraband to appellant Peter John.  If the confessional statement of Hiralal is discarded, there remains no evidence except his own confession to implicate the appellant Peter John.  The High Court did not find it safe to act on the retracted confession of Hiralal.  The confession of the appellant was also recorded by the same team of officers at about the same time.  The appellant also retracted his confession.(Para 7)  

In these circumstances we are of the view that appellant Peter John is also entitled to the benefit of doubt.  We, accordingly, allow his appeal and set aside his conviction and sentence. (Para 8)  

	AIT-2007-187-SC Shirke Construction Equipment Ltd Vs CIT, Pune
	AIT Head Note: Whether Section 80-AB can be applied to Section 80-HHC of the Act? Whether, in determination of business profit under Section 80HHC, the unabsorbed business losses of the earlier years under Section 72 of the Act should be set off?

	AIT-2007-188-SC M/s Toyota Kirloskar Motor Pvt. Ltd Vs CC, Chennai
	AIT Head Note: Law laid down in Essar Gujarat Limited (supra) and J.K. Corporation Limited (supra) are absolutely clear and explicit.  Apart from the fact that Essar Gujarat Limited (supra) was determined on the peculiar facts obtaining therein and furthermore having regard to the fact that the entire plant on "as is where is" basis was transferred subject to transfer of patent as also services and technical know-how needed for increase in the capacity of the plant, this Court clearly held that the post-importation service charges were not to be taken into consideration for determining the transactional value. (Para 29) 

The observations made by this Court Essar Gujarat Limited (supra) in  paragraph 18 must be understood in the factual matrix involved therein.  The ratio of a decision, as is well-known, must be culled out from the facts involved in a given case.  A decision, as is well-known, is an authority for what it decides and not what can logically be deduced therefrom.  Even in Essar Gujarat Limited (supra), a clear distinction has been made between the charges required to be made for pre-importation and post-importation. All charges levied before the capital goods were imported were held to be considered for the purpose of computation of transaction value and not the post importation one.  The said decision, therefore, in our opinion, is not an authority for the proposition that irrespective of nature of the contract, licence fee and charges paid for technical know-how, although the same would have nothing to do with the charges at the pre-importation stage, would have to be taken into consideration towards computation of transaction value in terms of Rule 9(1)( c) of the Rules. (Para 30) 

The transactional value must be relatable to import of goods which a' fortiori would mean that the amounts must be payable as a condition of import.  A distinction, therefore, clearly exists between an amount payable as a condition of import and an amount payable in respect of the matters governing the manufacturing activities, which may not have anything to do with the import of the capital goods.(Para 31)  

	AIT-2007-193-SC
Palapetty Muhammed & Anr Vs C. C. Alavi Haji
	AIT Head Note: Service of notice in terms of Clause (b) of proviso to Section 138 of the Negotiable Instruments Act, 1881 – in view of the presumption available under Section 27 of the Act, it is not necessary to aver in the complaint under Section 138 of the Act that service of notice was evaded by the accused or that the accused had a role to play in the return of the notice unserved.(Para 14)

when the notice is sent by registered post by correctly addressing the drawer of the cheque, the mandatory requirement of issue of notice in terms of Clause (b) of proviso to Section 138 of the Act stands complied with.(Para 15)  

Any drawer who claims that he did not receive the notice sent by post, can, within 15 days of receipt of summons from the court in respect of the complaint under Section 138 of the Act, make payment of the cheque amount and submit to the Court that he had made payment within 15 days of receipt of summons (by receiving a copy of complaint with the summons) and, therefore, the complaint is liable to be rejected.  A person who does not pay within 15 days of receipt of the summons from the Court along with the copy of the complaint under Section 138 of the Act, cannot obviously contend that there was no proper service of notice as required under Section 138, by ignoring statutory presumption to the contrary under Section 27 of the G.C. Act and Section 114 of the Evidence Act. In our view, any other interpretation of the proviso would defeat the very object of the legislation. (Para 17) 

the averment made in the complaint in this regard is: “Though the complainant issued lawyer’s notice intimating the dishonour of cheque and demanded payment on 4.8.2001, the same was returned on 10.8.2001 saying that the accused was “out of station”.-  True, there was no averment to the effect that the notice was sent at the correct address of the drawer of the cheque by “registered post acknowledgement due”.  But the returned envelope was annexed to the complaint and it thus, formed a part of the complaint which showed that the notice was sent by registered post acknowledgement due to the correct address and was returned with an endorsement that “the addressee was abroad.”  We are of the view that on facts in hand the requirements of Section 138 of the Act had been sufficiently complied with (Para 18) 

	AIT-2007-195-SC Institute of Chartered Financial Analysts of India & Ors
	AIT Head Note: a notification was issued by Respondent No.1 herein prescribing that if any member of the Respondent-Institute i.e. any Chartered Accountant, who obtained the qualification of the Chartered Financial Analyst on or after 01.01.1990; or 

having obtained the said qualification earlier did not surrender the same before the said date, would be held to be guilty of professional misconduct in term of the provisions of the Chartered Accountants Act, 1949 

If a notification issued under a statute is a law within the meaning of Article 13(3)(a) of the Constitution, the same is liable to be struck down if it is contrary to any of the fundamental rights guaranteed under the Constitution of India. In our opinion the notification dated 03.08.1989 issued by respondent No.1 violates Articles 14 and 19 (1) (g) of the Constitution and is hereby quashed.(Para 32)

the notification dated 3.8.1989 goes far beyond such a reasonable restriction.  It prohibits all C.As. from joining a C.F.A. course.  A C.A. can do auditing work for one firm and can be a financial adviser for another, in which case there is no conflict of interest.  It is only for the same firm (or company) that he should not do both work.  Moreover, a C.A. can switch over and become exclusively a C.F.A.(Para 9)

We find it strange that the ICAI, renowned in its own field and with various statutory responsibilities, should go out of its way to stop its members i.e. Chartered Accountants from enhancing their knowledge, training and ability by acquiring a 'CFA' qualification.  Instead of appreciating such aspirations of Chartered Accountants who seek to widen their know-how and horizons they are sought to be harassed and termed as being guilty of 'professional misconduct'.   Surely this cannot be regarded as reasonable.(Para 12)

	AIT-2007-196-SC M/s. Continental Profiles Ltd. Vs CCE, New Delhi
	AIT Head Note: Classification of  "Actuators" -In order to be covered by heading 84.43 (a) the same must relate to electric machines and apparatus with individual functions (b) must not be specified or included elsewhere in the Chapter (Para 9)

	AIT-2007-200-SC
Rajesh Jhaveri Stock Brokers Pvt. Ltd. Vs ACIT
	AIT  Head Note: The scope and effect of section 147 as substituted with effect from April 1, 1989, as also sections 148 to 152 are substantially different from the provisions as they stood prior to such substitution. Under the old provisions of section 147, separate clauses (a) and (b) laid down the circumstances under which income escaping assessment for the past assessment years could be assessed or reassessed. To confer jurisdiction under section 147(a) two conditions were required to be satisfied firstly the Assessing Officer must have reason to believe that income profits or gains chargeable to income tax have escaped assessment, and secondly he must also have reason to believe that such escapement has occurred by reason of either (i) omission or failure on the part of the assessee to disclose fully or truly all material facts necessary for his assessment of that year. Both these conditions were conditions precedent to be satisfied before the Assessing Officer could have jurisdiction to issue notice under section 148 read with section 147(a) But under the substituted section 147 existence of only the first condition suffices. In other words if the Assessing Officer for whatever reason has reason to believe that income has escaped assessment it confers jurisdiction to reopen the assessment. It is however to be noted that both the conditions must be fulfilled if the case falls within the ambit of the proviso to section 147. The case at hand is covered by the main provision and not the proviso.  (Para 17)

So long as the ingredients of section 147 are fulfilled, the Assessing Officer is free to initiate proceeding under section 147 and failure to take steps under section 143(3) will not render the Assessing Officer powerless to initiate reassessment proceedings even when intimation under section 143(1) had been issued. (Para 18)

Inevitable conclusion is that High Court has wrongly applied Adani’s case (supra) which has no application to the case on the facts in view of the conceptual difference between Section 143(1) and Section 143(3) of the Act. (Para 19)

	AIT-2007-201-SC
Oriental Fire & General Insurance Co. Ltd Vs CIT, New Delhi
	AIT Head Note: Whether Tribunal was right in confirming the addition of the amounts of TDS and Provision for taxation to the Balance of profits disclosed by the annual accounts of the assessee?
Whether Tribunal was correct in law in holding that reserve for bad and doubtful debts cannot be added to the Balance of profit disclosed in the annual accounts of the assessee company?
Every provision, however, needs not be an expenditure, as the same may represent a liability. (Para 22) 

While calculating the profit and loss, what is primarily necessary to be taken into account is the gross profit.  The amount of income tax payable for the said purpose would not come within the purview of the definition of the term 'expenditure'(Para 23) 

the provision of income tax being not an expenditure, the Assessing Officer could not have exercised its jurisdiction in relation thereto. (Para 26)

So far as the question of 'bad and doubtful claims' is concerned, again the same is not an expenditure.  Section 36(1)(vii) of the Act whereupon the learned Additional Solicitor General placed  strong reliance,  cannot be said to have any application whatsoever in the instant case.  It is not relevant for computing the profit under  the 1961 Act.  In any event, Section 44 of the Act provides for a non -obstante clause and, thus, would prevail over the former.(Para 29)

	AIT-2007-202-SC
Sri T. Ashok Pai Vs CIT, Bangalore
	AIT Head Note: It is, therefore, trite that if an explanation given by the assessee with regard to the mistake committed by him has been treated to be bona fide and it has been found as of fact that he had acted on the basis of wrong legal advice, the question of his failure to discharge his burden in terms of explanation appended to Section 271(1)(C) of the Income Tax Act would not arise.(Para 13)

It signifies a deliberate act of omission on the part of the assessee. Such deliberate act must be either for the purpose of concealment of income or furnishing of inaccurate  particulars.(Para 15)

The term 'inaccurate particulars' is not defined.  Furnishing of an assessment of value of the property may not by itself be furnishing of inaccurate particulars.   Even if the explanations are taken recourse to, a finding has to be arrived at having regard clause (a) of Explanation 1 that the Assessing Officer is required to arrive at a finding that the explanation offered by an assessee, in the event, he offers one was false.   He must be found to have failed to prove that such explanation is not only not bona fide but all the facts relating to the same and material to the income were not disclosed by him.  Thus, apart from his explanation being not bona fide, it should be found as of fact that he has not disclosed all the facts which was material to the computation of his income.(Para 16) 

The order imposing penalty is quasi-criminal in nature and, thus, burden lies on the department to establish that the assessee had concealed his income.  Since burden of proof in penalty proceedings varies from that in the assessment proceeding, a finding in an assessment proceeding that a particular receipt is income cannot automatically be adopted, though a finding in the assessment proceeding constitute good evidence in the penalty proceeding.(Para 18) 

'Concealment of income' and 'furnishing of inaccurate particulars' carry different connotations.  Concealment refers to deliberate act on the part of the assessee.  A mere omission or negligence would not constitute a deliberate act of suppressio veri or suggestio falsi.(Para 22)  

	AIT-2007-203-SC
M/s. Ambica Industries Vs CCE
	AIT Head Note: If the decision of the High Court in the aforementioned question is taken to its logical conclusion, the same would lead to a great anomaly.  It would also give rise to the problem of forum shopping.  We may notice some examples to show that the determination of the appellate forum based upon the situs of the Tribunal would lead to an anomalous result.  For example, 'an assessee affected by an assessment order in Bombay may invoke the jurisdiction of the Delhi High Court to take advantage of the law laid down by it which may be contrary to judgments of the High Court of Bombay.  This cannot be allowed. (Para 38)

Keeping in view the expression "cause of action" used in clause (2) of Article 226 of the Constitution of India, indisputably even if a small fraction thereof accrues within the jurisdiction of the Court, the Court will have jurisdiction in the matter though the doctrine of forum conveniens may also have to be considered.(Para 41)

	AIT-2007-204-SC
Dilip N. Shroff Vs JCIT, Mumbai
	AIT Head Note: Penalty proceeding under Section 271(1)(c) of the Income Tax Act- Primary burden of proof, therefore, is on the revenue.  The statute requires satisfaction on the part of the assessing officer.  He is required to arrive at a satisfaction so as to show that there is primary evidence to establish that the assessee had concealed the amount or furnished inaccurate particulars and this onus is to be discharged by the department. (Para 48)

While considering as to whether the assessee has been able to discharge his burden, the assessing officer should not begin with the presumption that he is guilty.(Para 49)

The order imposing penalty is quasi-criminal in nature and, thus, burden lies on the department to establish that the assessee had concealed his income.  Since burden of proof in penalty proceedings varies from that in the assessment proceeding, a finding in an assessment proceeding that a particular receipt is income cannot automatically be adopted, though a finding in the assessment proceeding constitute good evidence in the penalty proceeding.  In the penalty proceedings, thus, the authorities must consider the matter afresh as the question has to be considered from a different angle.(Para 51) 

'Concealment of income' and 'furnishing of inaccurate particulars' are different.  Both concealment and furnishing inaccurate particulars refer to deliberate act on the part of the assessee.  A mere omission or negligence would not constitute a deliberate act of suppressio veri or suggestio falsi.  Although it may not be very accurate or apt but suppressio veri would amount to concealment, suggestio falsi would amount to furnishing of inaccurate particulars.(Para 67)  

	AIT-2007-212-SC
M/s Pepsi Foods Ltd Vs CCE, Chandigarh
	AIT Head Note: The extended period of limitation is applicable as (a) no information was given regarding deposit and (b) no information was given about the alleged claim of exemption and the calculation.(Para 6)

In the aforesaid background, the CEGAT presently known as Customs, Excise and Service Tax Tribunal has to decide whether the benefit under Section 4(4)(d)(ii) is available to be granted.  In that regard, we express no opinion.  It is stated that the writ petition No.17685/94 is pending before the Punjab and Haryana High Court.  It is for the Tribunal to take note of the decision if any rendered in that petition. (Para 7)

	AIT-2007-213-SC
M/s Brooks International & Ors Vs CC, New Delhi
	AIT Head Note: When the market value of goods under export is much less than the amount of drawback claimed, whether such goods can be confiscated for violation of the provisions of the Customs Act, 1962 -It would be appropriate for the CEGAT which had not considered the effect of the larger bench judgment, which had approval of this Court in Om Parkash case (supra) to rehear the appeals.  We, therefore, set aside the order of the CEGAT and remit the matter to it for fresh consideration keeping in view the principles set out in the  Om Parkash case (supra). (Para 8)

	AIT-2007-221-SC
M/s. Peerless Consultancy Services Pvt. Ltd. Vs CC, Kolkata
	AIT Head Note: Export under DEPB-Present Market Value declared is not more than 150% of the AR 4  value- guidelines contained in circular No.69/97-CUS dated 8.12.1997 issued by the Government of India, Ministry of Finance, Department of Revenue  



	AIT-2007-222-SC
Union of India Vs R. Gandhi
	AIT Head Note: setting up of National Company Law Tribunal and National Company Law Appellate Tribunal- The question to be determined is whether such 'wholesale transfer of powers' as contemplated by the Companies (Second Amendment) Act, 2002 would offend the constitutional scheme of separation of powers and independence of judiciary, so as to aggrandize one branch over the other (Para 4)

Since the issues raised in the appeals are of seminal importance and are likely to have serious impact on the very structure and independence of the judicial system, we are of the view that the issue with regard to the constitution of the Tribunals and the areas of their jurisdiction needs to be given a fresh look and therefore, the matter deserves to be heard by a Constitution Bench (Para 5)

	AIT-2007-234-SC
M/s Brindavan Beverages (P) Ltd. and Ors Vs CCE, Bangalore
	AIT Head Note: There is no allegation of the respondents being parties to any arrangement. In any event, no material in that regard was placed on record. The show cause notice is the foundation on which the department has to build up its case. If the allegations in the show cause notice are not specific and are on the contrary vague, lack details and/or unintelligible that is sufficient to hold that the noticee was not given proper opportunity to meet the allegations indicated in the show cause notice. In the instant case, what the appellant has tried to highlight is the alleged connection between the various concerns. That is not sufficient to proceed against the respondents unless it is shown that they were parties to the arrangements, if any. As no sufficient material much less any material has been placed on record to substantiate the stand of the appellant, the conclusions of the Commissioner as affirmed by the CEGAT cannot be faulted. (Para 10)

	AIT-2007-246-SC
M/s Morgan Stanley & Co. Inc. Vs DIT, Mumbai
	AIT Head Note: To conclude, we hold that the AAR was right in ruling that MSAS would be a Service PE in India under Article 5(2)(1), though only on account of the services to be performed by the deputationists deployed by MSCo and not on account of stewardship activities.  As regards income attributable to the PE (MSAS) we hold that the Transactional Net Margin Method was the appropriate method for determination of the arm’s length price in respect of transaction between MSCo and MSAS.  We accept as correct the computation of the remuneration based on cost plus mark-up worked out at 29% on the operating costs of MSAS.  This position is also accepted by the Assessing Officer in his order dated 29.12.2006 (after the impugned ruling) and also by the transfer pricing officer vide order dated 22.9.06.  As regards attribution of further profits to the PE of MSCo where the transaction between the two are held to be at arm’s length, we hold that the ruling is correct in principle provided that an associated enterprise (that also constitutes a PE) is remunerated on arm’s length basis taking into account all the risk-taking functions of the multinational enterprise.  In such a case nothing further would be left to attribute to the PE.  The situation would be different if the transfer pricing analysis does not adequately reflect the functions performed and the risks assumed by the enterprise.  In such a case, there would be need to attribute profits to the PE for those functions/risks that have not been considered.  The entire exercise ultimately is to ascertain whether the service charges payable or paid to the service provider (MSAS in this case) fully represents the value of the profit attributable to his service.  In this connection, the Department has also to examine whether the PE has obtained services from the multinational enterprise at lower than the arm’s length cost?  Therefore, the Department has to determine income, expense or cost allocations having regard to arm’s length prices to decide the applicability of the transfer pricing regulations. (Para 33)

Economic nexus is an important aspect of the principle of Attribution of Profits. (Para 34)

In the light of what is stated above, the impugned ruling by AAR stands modified to the extent indicated hereinabove.  Accordingly, both the civil appeals filed by the applicant (MSCo) and by the Department are partly allowed with no order as to costs. (Para 35)

	AIT-2007-247-SC
M/s Tara Agencies Vs CIT, Kerala
	AIT Head Note: assessee who is engaged in purchase of different qualities of tea and blending the same for the purpose of export is not entitled to weighted deduction under section 35B (1A) of the Income Tax Act, 1961 in respect of expenditure incurred for its export the respondent’s activity amounts to “processing” only and the activity does not amount to either “production” or “manufacture”.   The term “processing” has not been included in section 35 B(1A) of the Act, therefore, the respondent is not entitled for weighted deduction under section 35B(1A) of the Act. (Para 68) 

	AIT-2007-249-SC
South India Television (P) Ltd Vs CC, Calcutta
	AIT Head Note: In the present case, the allegation is of under-invoicing. The charge of under-invoicing has to be supported by evidence of prices of contemporaneous imports of like goods. It is for the Department to prove that the apparent is not the real. (Para 6) 

Therefore, what has to be seen by the Department is the value or cost of the imported goods at the time of importation, i.e., at the time when the goods reaches the customs barrier. Therefore, the invoice price is not sacrosanct. However, before rejecting the invoice price the Department has to give cogent reasons for such rejection. This is because the invoice price forms the basis of the transaction value. Therefore, before rejecting the transaction value as incorrect or unacceptable, the Department has to find out whether there are any imports of identical goods or similar goods at a higher price at around the same time. Unless the evidence is gathered in that regard, the question of importing Section 14(1A) does not arise. In the absence of such evidence, invoice price has to be accepted as the transaction value. Invoice is the evidence of value. Casting suspicion on invoice produced by the importer is not sufficient to reject it as evidence of value of imported goods. Under-valuation has to be proved. If the charge of under-valuation cannot be supported either by evidence or information about comparable imports, the benefit of doubt must go to the importer. If the Department wants to allege under-valuation, it must make detailed inquiries, collect material and also adequate evidence. When under-valuation is alleged, the Department has to prove it by evidence or information about comparable imports. For proving under-valuation, if the Department relies on declaration made in the exporting country, it has to show how such declaration was procured. We may clarify that strict rules of evidence do not apply to adjudication proceedings. They apply strictly to the courts' proceedings. However, even in adjudication proceedings, the AO has to examine the probative value of the documents on which reliance is placed by the Department in support of its allegation of under-valuation. Once the Department discharges the burden of proof to the above extent by producing evidence of contemporaneous imports at higher price, the onus shifts to the importer to establish that the invoice relied on by him is valid. Therefore, the charge of under-invoicing has to be supported by evidence of prices of contemporaneous imports of like goods. Section 14(1) speaks of "deemed value". Therefore, invoice price can be disputed. However, it is for the Department to prove that the invoice price is incorrect. (Para 6) 

	AIT-2007-260-SC
M/s. Catapharma (India) Pvt. Ltd Vs CIT
	AIT Head Note: while calculating deduction under Section 80 HHC amounts of excise duty and sales tax collected by the assessee, are not to be included in the total turnover for the purpose of computing deductions under Section 80HHC 

	AIT-2007-267-SC
M/s. Alagendran Finance Ltd Vs CIT, Chennai
	AIT Head Note: the period of limitation provided for under Sub-section (2) of Section 263 of the Act would begin to run from the date of the order of assessment and not from the order of reassessment.  The revisional jurisdiction having, thus, been invoked by the Commissioner of Income Tax beyond the period of limitation, it was wholly without jurisdiction rendering the entire proceeding a nullity (Para 15)

	AIT-2007-268-SC
K. Chinnathamban Vs CIT, Salem
	AIT Head Note: income on unexplained investments cannot be considered in the hands of the firm found to be fictitious (Para 6) 

The onus of proving the source of deposit primarily rested on the persons in whose names the deposit appeared in various banks. In the circumstances, the Department was right in making individual assessments in the hands of respondent (Para 7) 

	AIT-2007-269-SC
M/s Swan Mills Ltd Vs Union of India and Ors
	AIT Head Note: appeal was filed by the appellant before the Commissioner of Central Excise (Appeals) after the limitation for filing the appeal had already expired and that delay in filing the appeal was not condoned by the Commissioner of Central Excise (Appeals)- the Tribunal held that the appeal was within time. That being so, for the purpose of KVSS the appeal was to be treated as pending (Para 17)

	AIT-2007-270-SC
M/s. Solaris Chemtech Limited & Ors Vs CCE & Ors
	AIT Head Note: Inputs used for generation of electricity will qualify for MODVAT credit only if they are used in or in relation to the manufacture of the final product, such as cement, caustic soda etc.  Therefore, it is not correct to state that inputs used as fuel for generation of electricity captively consumed will not be covered as inputs under Rule 57A.(Para 8) 

in some of the cases electricity generated is consumed by the residential colony of the factory's workers' families, schools etc., to that extent MODVAT credit will not be admissible. (Para 9) 

	AIT-2007-281-SC
ONGC Ltd. Vs CC. Mumbai
	AIT Head Note: During pendancy of the Civil Appeals before  Court, a sum of Rs. 54,72,87,536.00 was realised by way of custom duties and interest thereon- in principle as also in equity the appellant is entitled to interest on the amount deposited on application of principle of restitution.  In the facts and circumstances of this case and particularly having regard to the fact that the amount paid by the appellant has already been refunded, we direct that the amount deposited by the appellant shall carry interest at the rate of 6% per annum (Para 6)   

	AIT-2007-284-SC
M/s Trutuf Safety Glass Industries Vs. CST, UP
	AIT Head Note: toughened safety glass including wind screen, door screen, side screen and back screens not taxable under UP Sales Tax 

The golden rule for construing wills, statutes, and, in fact, all written instruments has been thus stated: "The grammatical and ordinary sense of the words is to be adhered to unless that would lead to some absurdity or some repugnance or inconsistency with the rest of the instrument, in which case the grammatical and ordinary sense of the words may be modified, so as to avoid that absurdity and inconsistency, but no further" (See Grey v. Pearson 6 H.L. Cas. 61). The latter part of this "golden rule" must, however, be applied with much caution. "if," remarked Jervis, C.J., "the precise words used are plain and unambiguous in our judgment, we are bound to construe them in their ordinary sense, even though it lead, in our view of the case, to an absurdity or manifest injustice. Words may be modified or varied where their import is doubtful or obscure. But we assume the functions of legislators when we depart from the ordinary meaning of the precise words used, merely because we see, or fancy we see, an absurdity or manifest injustice from an adherence to their literal meaning" (Para 23) 

	AIT-2007-285-SC
M/s. Jay Mahakali Rolling Mills Vs Union of India & Ors
	AIT Head Note: It is to be noted that in the Circular dated 31.3.1987 it has been stated that the "products like bars and rods made from such ship breaking scrap would "now" exempt from excise duty". The effect of the word "now" is that it is to operate henceforth.  If the intention was to give retrospective effect, it would have been stated to be so specifically. (Para 8) 

"Retrospective" means looking backward, contemplating what is past, having reference to a statute or things existing before the Statute in question. Retrospective law means a law which looks backward or contemplates the past; one, which is made to affect acts or facts occurring, or rights occurring, before it comes into force. Retroactive statute means a statute, which creates a new obligation on transactions or considerations or destroys or impairs vested rights( Para 9) 

	AIT-2007-289-SC M/s Bombay Dyeing & Mfg. Co.Ltd Vs CCE, Mumbai
	AIT Head Note: Interpretation of Notification No. 14/2002-CE- according to the Department, the assessee had failed to pay duty on yarn at the spindle stage and, secondly, it had taken credit for the duty paid on inputs under CENVAT Credit Rules, 2002, therefore, according to the Department, the assessee was not entitled to claim nil rate of duty- Under the notification, mode of payment has not been prescribed. Further, exemption is given to the final product, namely, grey fabric under the Central Excise Act, 1944, levy is on manufacture but payment is at the time of clearance. Under the Act, payment of duty on yarn had to be at the spindle stage. However, when we come to the Exemption Notification no. 14/2002-CE, the requirement was that exemption on grey fabrics was admissible subject to the assessee paying duty on yarn before claiming exemption and subject to the assessee not claiming CENVAT credit before claiming exemption. The question of exemption from payment of duty on grey fabrics arose on satisfaction of the said two conditions. In this case, payment of duty on yarn on deferred basis took place before clearance of grey fabrics on which exemption was claimed. Therefore, payment was made before the stage of exemption. Similarly, on payment of duty on the input (yarn) the assessee got the credit which was never utilized. That before utilization, the entry has been reversed which amounts to not taking credit. Hence, in this case, both the conditions are satisfied. Hence item no. 1 of the table to notification no. 14/2002-CE would apply and accordingly the grey fabrics would attract nil rate of duty.(Para 8) 

	AIT-2007-293-SC M/s. Guljag Industries Vs CTO
	AIT Head Note: Section 78(5) of the RST Act 1994 (Section 22A(7) of the RST Act 1954) is the section enacted to provide remedy for loss of revenue and it is not enacted to punish the offender for committing economic offence and, therefore, mens rea  is not an essential ingredient for contravention of Section 78(2) of the RST Act 1994.  That, the breach of Section 78(2) would attract the levy of penalty under Section 78(5) in cases where the goods in movement have travelled with an incomplete Form No.18A/18C(Para 27)

	AIT-2007-295-SC
M/s. Hindustan Coca Cola Beverage Pvt. Ltd Vs CIT
	AIT Head Note: The Tribunal upon rehearing the appeal held that though the appellant-assessee was rightly held to be an 'assessee in default', there could be no recovery of the tax alleged to be in default once again from the appellant considering that Pradeep Oil Corporation had already paid taxes on the amount received from the appellant.  It is required to note that the department conceded before the Tribunal that the recovery could not once again be made from the  tax deductor where the payee included the income on which tax was alleged to have been short deducted in its taxable income and paid taxes thereon.  There is no dispute whatsoever that Pradeep Oil Corporation had already paid the taxes due on its income received from the appellant and had received refund from the tax department.  The Tribunal came to the right conclusion that the tax once again could not be recovered from the appellant (deductor-assessee) since the tax has already been paid by the recipient of income. (Para 7)

	AIT-2007-296-SC M/s. Ibex Gallagher Pvt. Ltd. & Anr Vs CCE, Bangalore
	AIT Head Note: demands on bringing into existence “electric power fencing system by use of solar power”. The same was classified in sub-heading 8543.90 as “other electrical machinery and apparatus having individual functions”. As the basic factual aspects were not considered by the CEGAT we deem it proper to remit the matter to it for a fresh consideration in the light of the judgment in Virdi Brothers’ case (supra) and Cethar Vessels’ case (supra) and Circular referred to above(Para 9)

	AIT-2007-299-SC All India Federation of Tax Practitioners & Ors Vs Union of India & Ors
	AIT Head Note: we find no merit in Civil Appeal No. 7128 of 2001 filed by All India Federation of Tax Practitioners and ors.. We hold  that Parliament has legislative competence to levy service tax by way of impugned Finance Acts of 1994 and 1998 under Entry 97 of List I on chartered accountants, cost accountants and architects. We further hold that the above position now stands fortified by the Constitution (Eighty-eighth Amendment) Act, 2003 which has inserted Article 268A and Entry 92C which clearly indicates that Entry 60 of List II and Entry 92C of List I operate in different spheres. However, we make it clear that before us there is no challenge to the Constitutional validity of the said Constitution (Eighty-eighth Amendment) Act, 2003. ( Para 41) 

	AIT-2007-300-SC
Jayanti Food Processing (P) Ltd & Others Vs CCE, Rajasthan
	AIT Head Note: MRP Valuation under Central Excise- the following would be factors to include the goods in Section 4A(1) & (2) of the Act:

i)
The goods should be excisable goods;

ii)
They should be such as are sold in the package;

iii)
There should be requirement in the SWM Act or the Rules made thereunder or any other law to declare the price of such goods relating to their retail price on the package.  

iv)
The Central Government must have specified such goods by notification in the Official Gazette;

v)
The valuation of such goods would be as per the declared retail sale price on the packages less the amount of abatement.


If all these factors are applicable to any goods, then alone the valuation of the goods and the assessment of duty would be under Section 4A of the Act.(Para 2)

where there is a general exemption like Section 34 under the SWM (PC) Rules such goods and/or packages of such goods shall not be covered by Section 4A (1) and (2) of the Act.  However, all such packages which are covered under Chapter II, more particularly under Rule 6(1)(f), Rules 15, 16 and 17, would be governed under Section 4A as such packages are required to declare the retail sale price on the packages.  The packages covered by Rule 29 would be outside the purview of the retail sales as under that Rule retail prices are not required to be mentioned on the package.  However, again those packages which enjoy the exemption under Rule 34 shall also be outside the scope of Section 4A of the Act as the Rules do not apply to the said packages.(Para 5)

The assessee is engaged in manufacturing of Ice-cream. It used to supply the ice-cream in four litres pack to the Catering Industry or as the case may be hotels, the hotel used to sell the said ice-cream in scoops.  The assessee used to specifically display on the said packs that “the pack was not meant for retail sale”.  The ice- cream contained in the said pack of four litres used to be sold in unpacked form by the hotel to which the said ice-cream used to be supplied. - the Tribunal was not right by holding that the words “servicing any industry“ were not applicable to such “package“.  We, therefore, accept the arguments of the learned counsel and reject the contention raised by Shri Subba Rao.  If that is so, the appeal would have to be allowed and it would have to be held that Section 4A will not apply to the ice-cream sold by the assessee. (Para 17)  

The appellant M/s. Nestle India Ltd., are engaged in the manufacture of wafers covered with milk chocolate under the brand name “KIT KAT“ falling under Chapter 19 of Central Excise Tariff Act, 1985. This product is a specified product under the provisions of Section 4A and is included in the notification and accordingly the duty was being paid on the said Chocolate in terms of Section 4A based upon the “retail sale price“ after claiming the deductions on account of abatements.  M/s. Nestle India entered into a contract with M/s. Pepsico India Holdings Ltd., where the agreed price of the KITKAT packet was Rs.4.80 and the chocolate so purchased at that price by M/s. Pepsico was meant for free supply of the same along with one bottle of Pepsi of 1.5 litres in pursuance of their Sales Promotion Scheme.  The appellant cleared the disputed goods after payment of duty at Rs.4.80 per chocolate in terms of Section 4 of the Act after filing the due declaration on the premise that since the chocolates were being sold to M/s. Pepsico, this was not a “retail sale“ and on such chocolates supply there was no requirement to display the maximum retail price and as such the chocolates could not be covered under Section 4A and would eventually be assessable under Section 4 of the Act. However, the Department did not accept this and it issued a show cause notice dated 14.8.2001 raising a demand of Rs.48,95,370/- along with the proposal to impose penalty upon the appellant with interest.  This proposal was contested by the assessee on the aforementioned plea that it was not required to print the MRP under the provisions of SWM Act and the Rules made thereunder.  The Commissioner did not accept this and confirmed the demand.  The appellant having failed in its appeal before the Tribunal has now approached this Court by way of this appeal(Para 20)

After-all if the contract of the chocolates was for the purpose of advertising of a particular product of the particular industry, it would be covered within the expression “servicing any industry“.  We have already dilated upon the expression “servicing any industry“ in the earlier part of our judgment.  Those observations would similarly apply to the present appeal also.  With the result this appeal has to be allowed by setting aside the order of the Tribunal. (Para 30)

sale of telephones by the companies like ITEL, BPL Telecom, Himachal Exicom and Uniword Telecom.  In all the cases the Tribunal has found in favour of the assesses holding on the facts that the assessment should be under Section 4A and not under Section 4.  The Revenue pleaded that the assessment should be under Section 4 of the Act (perhaps for attracting more revenue).  In arriving at this conclusion, the Tribunal took note of the factual situation that all the telephone instruments were specified goods under Section 4A of the Act and that all the telephone instruments were packed and every package declared the MRP thereupon. (Para 31)

We, therefore, dismiss all the appeals of the Department subject to the observations which we have made as regarding the printing of MRP and also as regards the payment of duty on the basis of contract price and not on MRP in the earlier part.  (Para 34)

valuation of the Refrigerators manufactured by the assesses.  It is a common plea that after the manufacture of these Refrigerators, they are sold to the Bottling Companies like Pepsi, Coca Cola and other soft drink manufacturers under the contract.  It is further admitted position that all the Refrigerators which are sold are packed in a package declaring the MRP on them.  The MRP and the contract price are different.  It was the claim of the assesses that they have paid the duty under Section 4A(1) of the Act on the MRP.  The goods are specified goods under Section 4A(1) of the Act.  However, because of the abatements they have to bear lesser duty which abatements are not available to the contract price.  Therefore, if the duty is assessed on the basis of the contract price under Section 4 of the Act, the duty would be more than the duty paid under Section 4A(1) of the Act.  The Tribunal, in all the three cases, has held in favour of the assesses.  It is also held by the Tribunal that Rule 34(a) of SWM (PC) Rules would not be attracted in these cases.  In short the Tribunal has held that these cases are identical with the cases involving the sale of telephone.  We have already approved the judgment of the Tribunal pertaining to the sale of telephones in the earlier part of this judgment.  We do not see any reason to take a different view in case of the Refrigerators.  However, the appeals filed by the Revenue would have to be dismissed and are accordingly dismissed. (Para 35) 

manufacture and sale of Electric Filament Lamps.  The Tribunal has allowed the claim of the assessee .The goods here were sold with the MRP declared on the packages as per the SWM (PC) Rules.  We see no reason to take any different view.  We would chose to dismiss the appeal filed by the Department (Para 36)

Mineral Water bottles- The manufacturer used to pack 12 200ml. bottles in a single package and used to mention the MRP on the said package.  The assessee was paying the duty under Section 4A(1) of the Act.  The Tribunal, relying on the judgment in Jayanti Food Processing Pvt. Ltd. vs. CCE, Jaipur [2002 (141) ELT 162] held that the assessment was bound to be under Section 4A(1) and not under Section 4 of the Act as the package amounted to a “retail package“ in view of the provisions of Rule 2(p) of the SWM (PC) Rules.  On that basis the Tribunal came to the conclusion that the valuation was bound to be under Section 4A(1) and not under Section 4 of the Act.  Aggrieved by that, the Department has come up before us in the present appeals.  Though the Tribunal has relied on the judgment passed by it in the case of Jayanti Foods, we find that there is no parallel in between Jayanti Foods and the present case.  In a way there is a conflict in these two cases in the sense that while Jayanti Foods would want its valuation under Section 4, the present assessee would want it under Section 4A of the Act.  

The factual scenario is that though the MRP was declared on the package of 12 bottles, the bottles did not have any MRP instead it was written: (a) not for re-sale; (b) specially packed for Jet Airways. No retail price was written on 200 ml. Bottle.  There is further no dispute that the assessee had entered into a contract with Jet Airways dated 13.2.2002 and the contracted price of sale for the goods was Rs.2.61.  It was the condition in the contract that each bottle to be supplied shall have a printed label “specially packed for Jet Airways“.  It is sold directly to Jet Airway and the Jet Airways supplied the said bottles to their passengers and thus there is no further sale by the Jet Airways of these bottles.  Therefore, it is obvious that after the first sale bottles go directly to the “ultimate consumers“.  There would be, therefore, no question of application of Rule 2(x)(i).  Rule 2(x)(ii) will also not apply as this does not amount to a commodity sole to an intermediary in bulk so as to enable such intermediary to sell, distribute or deliver, the said commodity to the consumer in smaller quantities.  It is, therefore, obvious that the “package“ containing 12 bottles cannot, therefore, be viewed as a “wholesale package“.  Once that position is clear, there is no question of the applicability of Section 4 of the Act as the “package“ as it is a retail sale of the package to the Jet Airways which supplies the same to the passengers on demand.  Once that position is clear, the “package“ will be covered under Section 6 requiring the declaration of  “retail sale price“ which appears on the package.   

Twelve bottles were packed in a wrapper and the wrapper contained the MRP price though the bottles themselves did not have the price.  Therefore, we accept the view taken by the Commissioner (Appeals) and the Tribunal that the MRP was correctly mentioned and as such the assessment should have been under Section 4A of the Act and not for the reasons given by the Tribunal that we uphold the ultimate verdict of the Tribunal that the valuation should be under Section 4A of the Act.  We accordingly dismiss the appeals filed by the Department but without any order as to costs.(Para 38)



	AIT-2007-307-SC
M/s Continental Foundation Joint Venture Sholding, Nathpa H.P. Vs CCE, Chandigarh-I
	AIT Head Note: The expression 'suppression" has been used in the proviso to Section 11A of the Act accompanied by very strong words as 'fraud' or "collusion" and, therefore, has to be construed strictly.  Mere omission to give correct information is not suppression of facts unless it was deliberate to stop the payment of duty.  Suppression means failure to disclose full information with the intent to evade payment of duty.  When the facts are known to both the parties, omission by one party to do what he might have done would not render it suppression.  When the Revenue invokes the extended period of limitation under Section 11-A the burden is cast upon it to prove suppression of fact. An incorrect statement cannot be equated with a willful misstatement. The latter implies making of an incorrect statement with the knowledge that the statement was not correct. (Para 10)  

As far as fraud and collusion are concerned, it is evident that the intent to evade duty is built into these very words. So far as mis-statement or suppression of facts are concerned, they are clearly qualified by the word 'wilful', preceding the words "mis-statement or suppression of facts" which means with intent to evade duty. The next set of words 'contravention of any of the provisions of this Act or Rules' are again qualified by the immediately following words 'with intent to evade payment of duty.'  Therefore, there cannot be suppression or mis-statement of fact, which is not wilful and yet constitute a permissible ground for the purpose of the proviso to Section 11A.  Mis-statement of fact must be wilful. (Para 12)      

	AIT-2007-309-SC
M/s Hewlett Packard India Sales (P) Ltd Vs CCE, Chennai
	AIT Head Note: Whether operating systems (software) which controls the working of the computer and which is preloaded in the laptop (notebook) is classifiable as a separate entity under CTH 85.24 at 'nil' rate of duty or as an integral part of the laptop under CTH 84.71 at the appropriate rate of duty. 

when a laptop is imported with in-built preloaded operating system recorded on HDD the said item forms an integral part of the laptop (computer system) and in which case the Department is right in treating the laptop as one single unit imported by the respondent. The Department has rightly classified the laptop as a unit under CTH 84.71(Para 10) 

 the imported laptops were classifiable under CTH 84.71 whereas operating software recorded on HDD imported as packaged software were classifiable under CTH 85.24 (Para 12) 

	AIT-2007-310-SC
M/s Ballarpur Industries Ltd Vs CCE, Nagpur
	AIT Head Note: Central Excise-rule 57CC is a provision which seeks to recover presumptive amount at the rate of eight per cent of the price of exempted final product at the time of removal for sale. In the circumstances, the Tribunal erred in holding that Rule 57CC is not applicable to the present case as it involves stock transfer and not a sale.(Para 17) 

	AIT-2007-311-SC
M/s Sri Ganganagar Bottling Co Vs CCE, Jaipur
	AIT Head Note: small –scale exemption in terms of Notification No.1/93-CE dated 28.2.1993-The notification is 'goods specific'. What is required is that a person, who may be a manufacturer, must be eligible for exemption under the notification in respect of the specified goods.  Any other interpretation would render the purpose for which the notification has been issued redundant. (Para 10) 

The intention is crystal clear that at the relevant time, the unit should be eligible for exemption under the Notification in respect of the 'specified goods' (Para 12) 

	AIT-2007-327-SC
M/s. Damnet Chemicals Pvt. Ltd. Vs CCE, Mumbai
	AIT Head Note: It is nowhere mentioned in the original license agreement and in the subsequent agreement dated 30.9.1986 that 'CRC Acryform' is a trademark or brand 

name of  CRC Chemicals Europe.  The Tribunal upon appreciation of the evidence available on record came to the correct conclusion that respondent-assessee  continues  to  be a small- scale industry and entitles to the benefit  of Notification No. 175/86 in respect of 'CRC Acryform'(Para 16) 

non-mentioning of the license agreement in the classification lists does not lead to the conclusion that there has been willful suppression of facts with intent to evade duty.  The demand in respect of 'CRC Acryform' is, therefore, totally time barred. (Para 23) 

In view of our conclusion that there has been no suppression whatsoever, the question of imposition of penalty does not arise. (Para 24) 

Mere fact that both the registered offices are situated in the same premises and the manufacturing unit of the respondent-company is situated in the industrial gala owned by the BBL would not make both the companies are related to each other. There 

is no mutuality of interest between both the companies.(Para 26) 

The Tribunal after elaborate consideration of the matter and upon appreciation of the evidence found that BBL was a bulk buyer of the product manufactured by the respondent-assessee and there is nothing wrong in giving 40% discount.  It was a normal trade practice.(Para 29) 

There is no evidence available on record that the respondent-assessee received something further from BBL other than the price charged. There is no evidence to suggest that the profit made by the BBL had flown into the respondent-company.  BBL obviously is a distributor and not a relative within the meaning of Section 4 (a) and 4 (3) (b) of the Act. (Para 30) 

	AIT-2007-336-SC
PV Kalyanasundaram Vs CIT, Salem
	AIT Head Note: (a)Whether or not when the Returns and the Statements of the seller admit higher sale consideration actually received, the revenue is justified in fixing the sale consideration at the higher amount than what has been declared?

(b)When the assessee did not give any explanation to the notings found and at the same time the revenue is able to corroborate the same with the statement of the seller for the purpose of determination of actual sale value, would the lower authority be justified in interfering with the same?


( c  )When consistent sworn were taken into consideration along with evidences found at the time of search, would all be liable to be rejected on the basis of one statement in between contradicting the earlier ones which was also explained away as a result of intimidation?

the three questions reproduced above can, in no way, be called substantial questions of law.  The fact as to the actual sale price of the property, the implication of the contradictory statements made by Rajarathinam or whether reliance could be placed on the loose sheets recovered in the course of the raid are all questions of fact. (Para 6)

	AIT-2007-340-SC
Bhavya Apparels Private Limited & Anr Vs UIO
	AIT Head Note: Tribunal’s order that the appellant company deposit Rs. 3 crores out of the total duty demand upon such deposit further deposit of duty and penalty imposed on the company is waived and recovery thereof stayed  -The Tribunal while imposing the condition of pre-deposit was required to apply its mind in regard to the existence or otherwise of the conditions laid down in the statute.(Para 11) 

 in a case of this nature, where a part of the goods which is the subject matter of the proceedings under the Act is in possession of the Revenue, proviso appended to Section 129E of the Act should have been invoked(Para 14)  

The Tribunal failed to take into consideration the limitation of its jurisdiction under Section 129E which emanates from the custody of the goods and as a part of the goods is in the custody of the Revenue and furthermore in view of the fact that the High Court instead of considering the question as to whether direction to deposit the amount would cause undue hardship or not has gone into the merit of the matter, the interest of justice would be subserved if the impugned judgments are set aside and the matter is remitted to the Tribunal for consideration of the matter afresh. 

	AIT-2007-345-SC M/s. Phoenix International Ltd. & Anr Vs CC, New Delhi
	AIT Head Note: Whether shoe uppers, outer soles, insoles and sock liners imported by M/s. Phoenix Industries Ltd. (PIND) in the same container could be clubbed so that it could be considered as import of the shoe itself in semi knocked down (SKD) condition?  

Whether the importer was guilty of mis-declaration when the importer declared SKD goods as components? 

the above device of importation of one item by M/s. PIL and three items by M/s. PIND was a subterfuge/fictitious arrangement intended to deceive the Department and fraud on para 156(A) of the EXIM Policy 1992-97.  The above circumstances have not at all been considered by the Tribunal.  In cases of the present nature, the Tribunal should look at the entire composite picture in order to ascertain the real intention behind the arrangement on which the importer relies.  Lastly, the shoe uppers were imported by M/s. PIL whereas soles, insoles and sock liners were imported by M/s. PIND and given to M/s. PIL who along with 28 other items (peripherals), procured domestically, manufactured the finished product, viz., synthetic shoes.  The entire device was undertaken to show that what was imported were parts and not the footwear in the SKD condition.  Therefore, M/s. PIL was the only real importer of all the four items and, in the circumstances, the Department was right in clubbing. (Para 11) 

interest-free loans had been advanced by M/s. PIL to M/s. PIND.  The real importer was only M/s. PIL.  The manufacturer was also M/s. PIL.  The entire transaction was completed by M/s. PIL.  No reason has been given as to why M/s. PIL could not have imported the outer soles, insoles and sock liners under para 22 of the EXIM Policy 1992-97 by payment of duty at the concessional rate under Notification No.45/94-Cus dated 1.3.94.  The obvious intention was to bypass the EXIM Policy 1992-97 and claim benefit of exemption Notification No.45/94-Cus dated 1.3.94. Lastly, as stated above, all four items plus 28 other items (peripherals), domestically procured, were used in the manufacturing process undertaken by M/s. PIL either on its own account (in case of export) or as job-worker (incase of domestic sales) which led to the emergence of the final product.  Therefore, the importer was liable to be assessed under tariff Heading 64.04 and consequently not entitled to the benefit of exemption Notification No.45/94-Cus dated 1.3.94.  Lastly, soles and insoles as also sock liners were imported by M/s. PIL in the name of M/s. PIND; that M/s. PIL had an agreement with Reebok International Ltd. which had its subsidiary in India, viz., Reebok India to whom synthetic shoes were sold by M/s. PIL through M/s. PIND and, therefore, the Department was right in invoking rule 8 of the Customs Valuation Rules.  Unfortunately, none of these aspects have been considered by the Tribunal. (Para 12) 

We, therefore, set aside the impugned judgment of the Tribunal.  We hold that the respondents were guilty of violating para 156(A) of the EXIM Policy 1992-97; that the 

respondents were liable to be assessed under tariff Heading 64.04 and, accordingly, they were liable to pay duty of customs at 50% + CVD at 15% ad valorem; that the respondents were not entitled to the benefit of concessional rate of duty under Notification No.45/94-Cus dated 1.3.94 and that the Department was right in invoking rule 8 of the Customs Valuation Rules.(Para 13) 

	AIT-2007-346-SC M/s. Frick India Ltd. & Another Vs CCE, Delhi
	AIT Head Note: show cause notice alleged that the assessee had evaded payment of duty on the full value of the compressors, manufactured and cleared by them, by separately invoicing clearance of bought-out items and manufactured items-the General Interpretative Rule 2(a) has no application to the present case for two reasons.  Firstly, the compressor manufactured by the assessee was removed as a "stand-alone" item.  It was not cleared in an unassembled or disassembled condition. Secondly, section and chapter notes in Central Excise Tariff Act, 1985 and the Interpretative Rules do not provide guidelines for valuation of excisable goods as they decide classification of a product under different headings/sub-headings of the tariff.  Lastly, under Note 2(a) to Section XVI of the Central Excise Tariff Act, 1985 as well as Note 2(a) to Section XVI of HSN read with Explanatory Note referable to Parts of a Machine in HSN clarifies that payment of duty at the appropriate rates, relevant to the respective headings alone, shall apply.  In the present case, as stated above a complete compressor stood cleared under tariff Heading 84.14.  Duty has been paid thereof.  Similarly, safety valves were cleared by the assessee on payment of duty under tariff Heading 84.81.  Lastly, filters were also cleared by payment of duty under tariff Heading 84.21.  In the circumstances, on the question of classification the Tribunal was right in holding that parts/accessories could not have been classified as "compressors" under tariff Heading 84.14.(Para 15)  

However, we find merit in these civil appeals filed by the Department on the question of valuation.  the concept of "classification" is different from the concept of "valuation".  In the present matter, along with the "stand-alone" compressor, the assessee has supplied fly wheel, safety valve and filter to its buyers.  They have also supplied bought-out items like V. belt, motor, pulley, belt guard, gauge, gauge board, angle valve, M.S. male flange, C.A.F. Gasket, set of tools, bolts and nuts, etc. to their buyers, as a package.  Therefore, on the question of valuation, the Commissioner should have examined the pricing aspect of the entire package supplied by the assessee to its buyers.  For example, when a ceiling fan is sold to the buyer, apart from the parts of the ceiling fan, there may be a remote which is a part of the package supplied to the buyer.  That remote is fan-specific in matter of valuation since the remote is an additional feature provided with the ceiling fan its value has also to be taken into account.  This is because the remote which operates the fan may be an accessory but still it makes value addition and, therefore, its value is liable to be included in the assessable value of the ceiling fan.(Para 16)     

	AIT-2007-347-SC M/s. Tata Sponge Iron Ltd  Vs  State of Orissa & Ors
	AIT Head Note: In terms of Clause 5 of IPR, 1992, the respondent became entitled to exemption from payment of sales tax on finished products for an amount of Rs. 49.45 crores being 75% of Rs. 63.95 crores invested in plant and machinery. (Para 12) 

In view of the clear legal provision as also the aforementioned notification dated 23.09.1992, there cannot be any doubt whatsoever that the exemption in respect of deferment of sales tax having been provided for under the Orissa Sales Tax Act as also the notification issued thereunder, the High Court, in our opinion, is correct in taking its view.(Para 14)  

It is furthermore a well settled principle of law that an exemption notification must be liberally construed. (Para 15) 

	AIT-2007-354-SC
C-Net Communication (I) Pvt. Ltd Vs CC
	AIT Head Note: Signal Decoder which is normally used by a Cable Operator for distributing Satellite signals collected by Dish Antenna is covered under Entry 8528 

	AIT-2007-356-SC
ICI India Ltd. & Anr Vs State of Orissa & Ors
	AIT Head Note: the "Bulk Premix" manufactured had not been sold but has been sent to different places for manufacture of other goods i.e. "Bulk Explosive".  The position is factually different from that under consideration in Indian Aluminum's case (supra) as the appellants instead of selling the manufactured goods transferred it to other places for further manufacture of "Bulk Explosive". The transfer clearly falls within the expression "any other purpose" mentioned in the 5th proviso to Section 5(1) of the Act. As the goods manufactured have not been sold but have been transferred, there is a violation of the terms of the declaration and the assessee has been rightly held to be liable for payment of the differential tax payable on the  raw materials purchased at concessional rate of tax by 4% paid by furnishing Form IV.  High Court's impugned judgment, therefore, does not warrant any interference. (Para 15)

	AIT-2007-365-SC
Mohtesham Mohd. Ismail Vs Spl. Director, Enforcement Directorate & Anr
	AIT Head Note: An adjudicating authority exercises a quasi-judicial power and discharges judicial functions.  When its order had been set aside by the Board, ordinarily in absence of any power to prefer an appeal, it could not do so.  The reasonings of the High Court that he had general power, in our opinion, is fallacious.  For the purpose of exercising the functions of the Central Government, the officer concerned must be specifically authorized.  Only when an officer is so specifically authorized, he can act on behalf of the Central Government and not otherwise.  Only because an officer has been appointed for the purpose of acting in terms of the provisions of the Act, the same would not by itself entitle to an officer to discharge all or any of the functions of the Central Government.  Even ordinarily a quasi-judicial authority can not prefer an appeal being aggrieved by and dissatisfied with the judgment of the appellate authority whereby and whereunder its judgment has been set aside.  An adjudicating authority, although an officer of the Central Government, should act as an impartial Tribunal.  An adjudicating authority, therefore, in absence of any power conferred upon it in this behalf by the Central Government,  could not prefer any appeal against the order passed by the Appellate Board.(Para 13) 

the High Court was bound to take into consideration the factum of retraction of the confession by the appellant.  It is now a well-settled principle of law that a confession of a co-accused person cannot be treated as substantive evidence and can be pressed into service only when the court is inclined to accept other evidence and feels the necessity of seeking for an assurance in support of the conclusion deducible therefrom.(Para 15)  

confession only if found to be voluntary and free from pressure, can be accepted.  A confession purported to have been made before an authority would require a closure scrutiny.  It is furthermore now well-settled that the court must seek corroboration of the purported confession from independent sources.(Para 16) 

	AIT-2007-368-SC
M/s. Mercantile Company Vs CCE, Calcutta
	AIT Head Note: The clause of “manufacture” with reference to repacking from bulk packs to retail packs introduced by the Finance Act from 1994 clearly points to the fact that even if the bulk material is identifiable excisable goods, the fact of repacking from bulk to retail pack would render the product separately classifiable. Admittedly, the product manufactured by the appellant is used as cleanser.  It no longer remained the product which was supplied to the appellant.  It was known in the market by a different name and for a different use. The same would not fall either under Chapter 27, 29 or 38. The same would fall under sub-heading No. 34.02 as a cleansing product.(Para 18)

It appears that duty liability under the Central Excise Act & Rules was well known to the appellant as is evident from the correspondences made by Shri Arun Kanti Paul (who is the common partner of M/s. T. Paul & Sons and the appellant) on 23rd August, 1995 with M/s. Philips India Ltd.    Shri Arun Kanti Paul, in his letter has stated that they could avoid Central Excise liability by printing “thinner” instead of “solvent” on the packs of bottles. M/s. Philips India Ltd., by its letter No. HD/CE/ACCY dated 6th September, 1995, endorsed the same and permitted M/s. Paul & Sons to print “thinner” instead of “solvent” on the outer pack.  The direction of M/s. Philips India Ltd. was actually executed by the appellant by printing “thinner” instead of “solvent” on the cartons. Shri Arun Kanti Paul during examination, when asked to throw some light on the correspondence with M/s. Philips India Ltd., stated that he had some doubt about the excise liability of these products and accordingly he obtained legal opinion regarding the same and persuaded M/s. Philips India Ltd., to allow them to print “thinner” against “solvent” on the cartons.  It clearly shows that the appellant although was conscious of the fact that the products manufactured by them could attract the Excise Duty, made a deliberate attempt to evade the same by printing “thinner” instead of “solvent” on the cartons. (Para 31)

The Tribunal has rightly come to the conclusion that the department could under the circumstances invoke larger period of limitation(Para 32) 

	AIT-2007-369-SC
M/s. Paras Ship Breakers Ltd Vs CCE
	AIT Head Note: In terms of Section 35G of the Central Excise Act, the High Court, thus, could entertain an appeal only if a question of law arose.  No question of law having, thus, arisen for consideration before the High Court, we are of the opinion that the impugned judgment does not suffer from any legal infirmity.(Para 18) 

	AIT-2007-374-SC
M/s Concap Capacitors Vs State of Andhara Pradesh & Anr
	AIT Head Note: By the impugned order, the High Court allowed Tax Revision Cases filed by manufacturers, dealers and traders and held that “Capacitors” is one of the items of “electronic goods” or components, taxable at a concessional rate of tax under the Andhra Pradesh General Sales Tax Act, 1957 as also under the Central Sales Tax Act, 1956 the item “Capacitors” is subject to payment of tax at a concessional rate. The order passed by the High Court, to that extent is, therefore, upheld. It is, however, made clear that if any assessee had collected an amount at a higher rate of tax from its customers than the concessional rate as held by us, it is open to the Revenue to take appropriate proceedings in accordance with law for the recovery of such amount.  The excess amount, if any, recovered by any assessee towards tax shall have to be paid by such assessee to the Government. (Para 26) 

	AIT-2007-384-SC
M/s Vanasthali Textiles Industries Ltd Vs CCE, Jaipur
	AIT Head Note: Appellant-company is 100% EOU who claimed partial exemption from duty in terms of Notification NO.8/97-CE dated 1.3.1997 in respect of goods sold in DTA, which stipulated conditions that the goods have been manufactured wholly from the raw materials produced or manufactured in India. According to the company it procured the raw materials from domestic manufacturers in India and also imported (1) Carboxymethyle Cellulose which is used for sizing of single yarn to give strength to the yarn during weaving after which the woven towels are washed to remove completely the sizing materials and (2) Ultra fresh N.M. which is used for anti bacteria and anti fungus treatment of terry towels Commissioner (Appeals) had confirmed the demand of duty on the ground that the sizing materials imported by the company is raw material and as imported raw material has been used, the benefit of Notification No.8/97-CE is not available. 

 Since the reliance on dominant ingredient test in regard to cost variation has not been considered by CEGAT though the same has relevance, the matter is remitted to the CEGAT to consider those aspects. It shall also consider whether the items can be considered as "consumable" on the facts of the case.(Para 19) 

the word "consumable" takes colour from and must be read in the light of the words that are its neighbours "raw material", "component part", "sub-assembly part" and "intermediate part". So read, it is clear that the word "consumables" therein refers only to material which is utilized as an input in the manufacturing process but is not identifiable in the final product by reason of the fact that it has got consumed therein. It is for this reason, a departure was made from the concept that "consumable" fall within the broader scope of the words "raw materials". (Para 20)   

	AIT-2007-386-SC
M/s Modipon Fibre Company Vs CCE, Meerut
	AIT Head Note: These cross appeals are filed by M/s Modipon Fibre Company and the Department against order dated 3.7.2001 passed by the CEGAT holding that the assessee was entitled to deduction in respect of turnover tax ("TOT") only at 0.5% and not at 2% as claimed. 

on the date when the assessee filed its price declaration under Rule 173-C the assessee was aware that there was an exemption Notification dated 19.10.1993 in the State of Gujarat; that there were depot sales in Surat; that there were two types of sales, namely, backward area sales and normal area sales and that the rate of TOT in respect of backward area sales was 0.5% whereas the rate of TOT for normal area sales was at 2% and yet the assessee after suppressing the aforestated data claimed the TOT deductions at the rate of 2% across the board for all clearances and, therefore, the Department was justified in calling upon the assessee to pay differential excise duty. We accordingly confirm the demand.(Para 14) 

 we are concerned with the amount of deduction. That deduction has been claimed by the assessee-manufacturer (appellant). The burden is on such manufacturer to maintain proper records, as the burden is on it to file a proper price declaration under Rule 173-C. The burden to claim deduction is on the manufacturer. In the present case, the assessee has filed a declaration under the said Rule 173-C without disclosing to the Department any of the aforestated details. We are, therefore, of the view that the Department was  right not only in raising the demand for differential duty but also for invoking the extended period of limitation.(Para 15) 

	AIT-2007-391-SC
Jaslok Hospital & Research Centre Vs UOI
	AIT Head Note: The appellant obtained Customs Duty Exemption Certificate, from the DGHS, for import of various hospital equipments under Notification No.64/88-Cus 


The appellant had given up its challenge to the communication dated 14th November, 2000 cancelling/withdrawing the CDECs issued to the appellant for having violated the conditions laid down for grant of exemption.  The effect of the communication dated 14th November, 2000 is that the appellant is not entitled to the exemption under any of the clauses of the aforesaid Notification on or after 14th November, 2000. The representation made by the appellant after a lapse of three years of the cancellation / withdrawal of the CDECs cannot be entertained, as the change of its category would not arise as the appellant’s categorization under para 2 of the Table annexed to the Notification had already been withdrawn.  Such a change could only be possible if the appellant had applied for change of its categorization before the issuance of the communication of the DGHS dated 14th November, 2000 withdrawing / canceling the CDECs.(Para 17) 

Apart from this, the change of categorization was sought after a lapse of three years of the withdrawal / cancellation of the CDECs.  Such a representation could not be entertained after a lapse of three years at the sweet will of the appellant.  The representation filed by the appellant in 2003, seeking change of category from para 2 to  para 1 of the Table annexed to the Notification, is clearly an after-thought in order to overcome the failure on the part of the appellant to comply with the conditions laid down in para 2 of the Table annexed to the Notification.  The same could not be entertained after such a lapse of three years of the communication dated 14th November, 2000. (Para 18) 

	AIT-2007-392-SC
Whirlpool of India Ltd Vs Union of India & Ors
	AIT Head Note: appellant is required to print the MRP on the package of the Refrigerator manufactured by it.  

the Refrigerator is a “packaged commodity” and once it is included in the notification, unless the notification is faulted on any other ground, the effect of the notification would remain intact in so far as Refrigerator is concerned.(Para 6)

	AIT-2007-393-SC
M/s ACER India Pvt. Ltd Vs CC, Bangalore
	AIT Head Note: whether notebook computers (laptop computers) are “CPU with monitor, mouse and keyboard imported together as a set” classified under Sl. No. 2 of the Table  in Rule 2 of the Computers (Additional Duty) Rules, 2004 and in terms whereof the said goods would be subjected to an additional duty of 7%. 
a laptop or a notebook being an integrated item cannot be said to be a set of a CPU with monitor, mouse and key board (Para 20) 

	AIT-2007-399-SC
M/s Canon Steels P. Ltd Vs CC
	AIT Head Note: the place from where an appellate order or a revisional order is passed may give rise to a part of cause of action although the original order was at a place outside the said area. When a part of the cause of action arises within one or the other High Court, it will be for the petitioner to choose his forum. (Para 8)

The appellate order in this case was issued from CESTAT office at New Delhi.  In that sense the Delhi High Court has jurisdiction to deal with the matter in terms of what has been stated in paragraph 25 of Kusum Ingot's case(Para 10)

	AIT-2007-400-SC
Adani Exports Ltd. & Anr Vs Union of India & Anr 
	AIT Head Note: It is not in dispute that the respondents have filed appeals before the Tribunal. As noted by the High Court, primary challenge in the writ petitions was to the order relating to pre-deposit. While dealing with that the High Court was not justified in going into the merits and expressing its views and thereafter remitting the matter to the Tribunal.  Such a course was not available to be adopted. (Para 8) 

The Tribunal has highlighted the relevant aspects while rejecting the prayer for dispensation of pre-deposit. The three aspects to be focused while dealing with such applications are (a) prima facie case (b) balance of convenience and (c) irreparable loss. The Tribunal categorically found that these factors were established by the respondents.  Even when Tribunal decides to grant full or partial stay it has to impose such conditions as may be necessary to safeguard the interest of revenue.  This is an imperative requirement under Section 129E of the Act. (Para 9) 

	AIT-2007-401-SC
M/s Somaiya Organics (India) Ltd Vs CCE, Allahabad 
	AIT Head Note: It appears that the CEGAT has not determined what would be the appropriate price.  By merely discarding the price fixed by the assessing authority the issue does not get solved. What was required to be seen is as to whether there was any ascertainable price and on what basis it can be ascertained.  Even for a period the highest or the average can be taken. That has to be done on the basis of the judicial discretion of the assessing officer which can also be decided by the appellate authority by finding out whether there is any rationale in the fixation done.  In that view of the matter, the approach of the CEGAT is not legally tenable.(Para 10) 

	AIT-2007-402-SC
K. Ravindranathan Nair Vs CIT, Thiruvananthapuram
	AIT Head Note: the processing charges were included in the gross total income from cashew business.  That, even according to assessee the said charges constituted an important component of gross total income from cashew business.  This is not disputed.  Therefore, in terms of clause (baa), 90% of the "independent income" had to be deducted from gross total income to arrive at Business Profits to which the fraction had to be applied.  Since, the processing charges constituted independent income similar to rent, commission, etc., which formed part of the gross total income, the same had to be reduced by 90% as contemplated in clause (baa) to arrive at Business Profits. Therefore, the said processing charges were includible in the total turnover in the formula under Section 80HHC(3) of the I.T. Act.(Para 22) 

	AIT-2007-406-SC
M/s. I.D.L. Chemical Ltd Vs State of Orissa
	AIT Head Note: The basic question which calls for determination is whether the order placed by CIL amounted to sale triggered by CIL order or was an agreement to sell.  On 24.9.1976 CIL placed order for supply of explosives and detonators to its collieries. This is a crucial document from which it would be clear whether it was an agreement to sell or it was a purchase order on behalf of CIL. The supply of these goods was triggered by the appellant to its consignment agents at various places and from there the explosives and detonators were supplied to the collieries of CIL. Therefore, whether the sale was within the State or the sale was inter-State.(Para 5) 

the goods which were triggered from Rourkela  and sold to the subsidiaries of the CIL through the appellant's consignment agents were essentially meant to be sold to the subsidiaries of the CIL and the goods primarily triggered from Rourkela and were sent to the subsidiaries of the CIL amounted to inter-State sale and the view taken by the  Division Bench of the Orissa High Court is correct. (Para 10) 

	AIT-2007-409-SC
Malviya Chemical and Pharmaceutical Private Limited Vs CTT, U.P.
	AIT Head Note: Simply because dealer has to file returns from month to month and deposit the admitted tax at the time of filing of the return does not mean that question of exemption on the turnover of the production in excess of the base production can be considered only after the base production is achieved. Returns filed every month and the tax paid would be subject to adjustment at the time of the finalization of the assessment. Intention of the legislature is clear and unambiguous. Exemption is to be given on the turnover of sale of goods in an assessment year in excess of the base production.(Para 10) 

the inevitable result is that the present appeal is without merit and deserves dismissal which we direct(Para 11) 

	AIT-2007-412-SC
J. K. Industries Ltd. & Anr Vs Union of India & Ors
	AIT Head Note: deferred tax is nothing but accrual of tax due to divergence between accounting profit and tax profit. This difference arises on two counts, namely, different treatment of items of revenue/expense as per profit and loss account and as per the tax law. It also arises on account of the difference between the amount of revenue/expense as per profit and loss account and the corresponding amount considered for tax purposes, e.g., depreciation.(Para 134)

Accounting Standard 22 (AS 22) entitled “accounting for taxes on income” insofar as it relates to deferred taxation  is neither ultra vires nor inconsistent with the provisions of the Companies Act, including Schedule VI.(Para 135)

	AIT-2007-413-SC
M/s Hero Exports Vs CIT, Ludhiana
	AIT Head Note: whether the A.O. and CIT(A) were right in disallowing the claim of the assessee for adjustment of 10% of export incentive against indirect cost of trading goods while allowing deduction under section 80HHC of the Income-tax Act? 

the words “attributable” in section 80HHC(3)(b) in the main section itself indicates that apportionment (principle of attribution) is not omitted from the said provision of section 80HHC(3)(b). As stated above, assessee has earned Other Income of Rs.1,60,000 apart from FOB value of exports of Rs.6,50,000. Therefore, some expense has to be attributed to earning of Rs.1,60,000. If so, the next question which arises is how to allocate the costs? As stated above, assessee has two incomes with one Common Pool of expenses and since “principle of attribution” has been retained in the scheme of section 80HHC, both in terms of section 80HHC(3), clause (e) to the Explanation to section 80HHC(3)(a), (b) and (c) and in clause (baa) to the Explanation to section 80HHC, instead of going into lengthy exercise of dividing such Common Expenses, the assessee has estimated the reduction of export turnover by 10% of the other income of Rs.1,60,000 (in the above example). Ultimately, clause (baa) to the Explanation is itself based on the assumption that 10% of the income would be an expense. We make it clear that we are not reading Explanation (baa) into section 80HHC(3)(b). What we say is as a Guidance Value/Factor, 10% of the total Other Income of Rs.1,60,000 would be fair estimate. This guidance value is not flowing from clause (baa) but from the scheme of section 80HHC read with the Memorandum to the Finance Act of 1991. Take a reverse case, if allocation of expenses is to be done on Actual Basis, it would not only be very difficult but in some cases actual apportionment may not be in the interest even of the Department.(Para 14) 

under section 80HHC(3)(b) one has to balance the “principle of attribution” with the concept of “allocation”. The concept of allocation is meant to reduce the incentive. However, when “allocation” has to be balanced with the “principle of attribution”, the object is to reduce the incentive and not to eliminate it.(Para 15)

	AIT-2007-417-SC
Honda Siel Power Products Ltd Vs CIT, Delhi
	AIT Head Note: the expression "rectification of mistake from the record" occurs in section 154. It also finds place in section 254(2). The purpose behind enactment of section 254(2) is based on the fundamental principle that no party appearing before the  Tribunal, be it an assessee or the Department, should suffer on account of any mistake committed by the Tribunal. This fundamental principle has nothing to do with the inherent powers of the Tribunal. In the present case, the Tribunal in its Order dated 10.9.2003 allowing the Rectification Application has given a finding that Samtel Color Ltd. (supra) was cited before it by the assessee but through oversight it had missed out the said judgment while dismissing the appeal filed by the assessee on the question of admissibility/allowability of the claim of the assessee for enhanced depreciation under section 43A. One of the important reasons for giving the power of rectification to the Tribunal is to see that no prejudice is caused to either of the parties appearing before it by its decision based on a mistake apparent from the record. (Para 12) 

"Rule of precedent" is an important aspect of legal certainty in rule of law. That principle is not obliterated by section 254(2) of the Income-tax Act, 1961. When prejudice results from an order attributable to the Tribunal's mistake, error or omission, then it is the duty of the Tribunal to set it right. Atonement to the wronged party by the court or Tribunal for the wrong committed by it has nothing to do with the concept of inherent power to review. In the present case, the Tribunal was justified in exercising its powers under section 254(2) when it was pointed out to the Tribunal that the judgment of the coordinate bench was placed before the Tribunal when the original order came to be passed but it had committed a mistake in not considering the material which was already on record. The Tribunal has acknowledged its mistake, it has accordingly rectified its order. In our view, the High Court was not justified in interfering with the said order. We are not going by the doctrine or concept of inherent power. We are simply proceeding on the basis that if prejudice had resulted to the party, which prejudice is attributable to the Tribunal's mistake, error or omission and which error is a manifest error then the Tribunal would be justified in rectifying its mistake, which had been done in the present case.(Para 13) 

	AIT-2007-418-SC
G.K. Choksi & Company Vs CIT, Gujarat
	AIT Head Note: The assessee is a firm of Chartered Accountants in Ahmedabad.  During the relevant year the appellant constructed a building for the purpose of residence for its low paid employees and claimed initial depreciation @ 40% under Section 32(1)(iv) of the Act amounting to Rs.43,505/- on the actual cost of the building i.e. Rs.1,08,757/-.  The ITO vide its order dated 15.1.1985 rejected the claim of the assessee-appellant on the ground that the said provision is applicable to an assessee carrying on "business" and the same is not available to a professional. Section 32 finds place in Chapter IV, Part D of the Act which deals with "profits and gains of business or professions.  The wording of two provisions, i.e., Section 9(1) and Section 32 of the Act are quite different and the interpretation put on the words "business connection" while interpreting Section 9(1), cannot be applied to a fact situation under Section 32(1)(iv) to hold that the expression "business" occurring in Section 32(1)(iv) would include "profession" as well.(Para 15) 

As already observed, Section 32(1) lays down the general conditions or basic requirements on fulfillment of which an assessee shall become eligible for deduction as provided under various clauses which follow.  Clauses (i), (ii) and (iv) operate in different fields and deal with different set of assessees for the purposes of claiming depreciation.  In our opinion Barendra Prasad Ray's case (supra) has no application in the present case.(Para 16) 

Part D consists of Sections 28 to 43 of the Act which deals with profits and gains of business or profession.  Though the phrase has been used in certain sections as "business or profession", but nowhere has the phrase been used as the "business and profession".  In fact, wherever the legislature intended that the benefit of a particular provision should be for both business or profession, it has used the words "business or profession" and wherever it intended to restrict the benefit to either business or profession, then the legislature has used the word either "business" or "profession", meaning thereby that it intended to extend the benefit to either "business" or profession", i.e., the one would not include the other. (Para 17) 

the word "business" occurring in clause (iv) of Section 32(1), by no stretch of imagination, can be said to include "profession" as well. If the expression "business" is interpreted as including within its scope "profession", it would not mean that the lacuna has been made good by giving a wider interpretation to the word business.  There is nothing in Section 32(1)(iv) which envisages the scope of word "business" to include in it "profession" as well.  If the expression "business" is interpreted to include within its scope "profession" as well, it would be doing violence to the provisions of the Act.  Such interpretation would amount to first creating an imaginative lacuna and then filling it up, which is not permissible in law.   The contention of the counsel for the appellant that Section 32(1)(iv) should be given purposive interpretation to include "profession", has thus to be rejected. (Para 18) 

	AIT-2007-419-SC
Tata Engineering & Locomotive Co.Ltd Vs CCE, Jamshedpur
	AIT Head Note: Central excise duty is payable under Section 4 of the Central Excise Act. Under Section 4(1)(a) of the Excise Act when the goods are sold for to an unrelated person and price is the sole consideration, then the assessable value of the goods is transaction value at the time and place of removal/delivery of the goods. Appellant has paid excise duty on the entire price charged by it from its customers in respect of sales made at the factory gate and no extra amount was realized over and above the invoice price.  Even in respect of sales made from the depot, the amount of Rs. 15,290/-, as alleged, has not been charged from the buyer.  The invoices evidencing payment of duty on the entire amount collected from the buyer are also on record and the department has not disputed this position.  Either in the order of the authority-in-original or in the order of the Tribunal, there is no finding directly or indirectly to suggest that the appellant had collected the amount of Rs. 15,290/- for each chassis over and above what it had charged at the time of the clearance of the goods at the factory gate.  In the absence of any evidence or a finding recorded by the Tribunal on the basis of such evidence, the findings recorded by the Tribunal that there is a short levy of the payable excise duty to the tune of Rs. 15,290/- for each of the chassis, is not sustainable.(Para 10) 

	AIT-2007-421-SC
M/s. Jai Fibers Ltd. Vs CCE, Mumbai
	AIT Head Note: Interpretation of a Circular dated 24.09.1992, which was published on 15.10.1992 in the Trade Circular by the Central Board of Excise and Customs- 

H.M. Bags Manufacturer (supra) becomes relevant in view of the terminology used by the Board in issuing the aforementioned circular. Therein this Court clearly held that such a circular will have prospective effect, particularly when the word "henceforth" has been used by the Board. H.M. Bags Manufacturer, therefore, is a binding precedent. If the Board itself did not intend to classify HDPE bags with retrospective effect, in our opinion, no demand for duty prior to issuance of the said notice could be made.(Para 16) 

	AIT-2007-422-SC
Vicco Laboratories Vs Union of India and Anr
	AIT Head Note: Case of the respondent that the classification of the said products having attained finality pursuant to the decision of this Court, the appellants have no jurisdiction to issue impugned show cause notice on the ground on which it has been issued and it virtually amounts to re-opening of the issue which stands concluded by the decision of this Court, and that therefore it is an abuse of process of law. The High Court after referring to the history of litigation rightly concluded that the matter stood concluded  by judgments of this Court and the High Court in respondents' case. 

the impugned show cause notice was nothing but a repetition of the earlier show cause notices with slight variations which in no way was relatable to any different test. 

	AIT-2007-425-SC
Fedders Lloyd Corportion Ltd Vs CCE, Mumbai
	AIT Head Note: The appellant, Fedders Lloyd Corporation Ltd., cleared condensing units from their unit at Kalkaji, New Delhi to Mumbai, where the appellant purchased cooling units from local manufacturers fabricated on order with motors, etc., supplied by the appellant.  After carrying out certain tests for quality by filling gas, affixing the brand name `Fedders Lloyd', the complete unit was cleared along with pipe kits, electrical cord, remote control, etc., to various customers from their warehouse/godown at Mumbai.  The invoices were raised by the appellant's Mumbai office for supply of split air-conditioners (Para 3) 

condensing units were manufactured by the appellant at its factory at New Delhi and the cooling units were procured from the local market for which the electrical motors were supplied by the appellant.  Neither the condensing unit nor the cooling unit by itself is a complete air conditioner.  It is only when these two, i.e. condensing unit and cooling units are put together the complete unit of air conditioner fit for use came into existence at the Kanjumarg workshop.  Air conditioner is a commercially new article than either the condensing unit or the cooling unit. (Para 11)  

The contention of the appellant that there is no manufacture at their Bombay Unit stands belied and cannot be accepted. (Para 12) 

we have no reason to differ with the concurrent findings on facts recorded by the authorities below that the appellant was indeed manufacturing the split air-conditioners, as stated in the show cause notice. (Para 14) 

	AIT-2007-426-SC
M/s. Rajasthan Spg. & Wvg. Mills Ltd. Vs CCE, Jaipur
	AIT Head Note: The main issue which arose for determination before the tribunal was whether Rajasthan Spinning and Weaving Mills Ltd. (RSWML) was the real manufacturer who carried out textile processing from its process house at Mordi and if so whether the Department was right in invoking best judgment assessment in terms of Rule 7 of Central Excise (Valuation) Rules, 1975- 

Valuation is not an exact science.  Some amount of guess work exists in valuation.  Therefore, different methods are prescribed by Valuation Rules.  These rules are prescribed in order to find out the actual realization which realization constitutes the basis of assessable value.  At the same time one must keep in mind that different methods prescribed have to converge to a common valuation.  For example, as stated above, Rule 6(b)(i) prescribes "comparable goods method", Rule 6(b)(ii) prescribes "cost method" and Rule 7 which contemplates best judgment assessment states that the Assessing Officer is free to apply any of the methods prescribed by Rules 1 to 6 of 1975 Rules.  We would like to, therefore, emphasize the aspect of convergence.  It is not possible to accept wide variation in the result.  The Department may apply different methods of valuation, but it has to ultimately ascertain by applying rule of convergence the estimated ad valorem value which would constitute the basis of assessable value. For aforestated reasons, we see no merit in these civil appeals filed by the Department and the same are accordingly dismissed with no order as to costs. (Para 7) 

	AIT-2007-427-SC
M/s. Deva Metal Powders Pvt. Ltd. Vs CTT, UP
	AIT Head Note: Uttar Pradesh Sales Tax Act, 1948 and the Central Trade Tax Act, 1956-An error apparent on the face of the record for acquiring jurisdiction to effect rectification must be such an error which may strike one on a mere looking at the record and would not require any long drawn process of reasoning.(Para 9) 

The power to rectify the mistake, however, does not cover cases where a revision or review of the order is intended.  "Mistake" means to take or understand wrongly or inaccurately; to make an error in interpreting; it is an error, a fault, a misunderstanding, a misconception.  "Apparent" means visible; capable of being seen, obvious; plain.  It means "open to view, visible, evident, appears, appearing as real and true, conspicuous, manifest, obvious, seeming."  A mistake which can be rectified under Section 22 is one which is patent, which is obvious and whose discovery is not dependent on argument or elaboration.  In our view rectification of an order does not mean obliteration of the order originally passed and its substitution by a new order.  What the Revenue intends to do in the present case is precisely the substitution of the order which according to us is not permissible under the provisions of Section 22 and, therefore, the High Court was not justified in holding that there was mistake apparent on the face of the record.(Para 10)  

"Mistake" is an ordinary word but in taxation laws, it has a special significance.  It is not an arithmetical error which, after a judicious probe into the record from which it is supposed to emanate is discerned.  The word "mistake" is inherently indefinite in scope, as to what may be a mistake for one may not be one for another. It is mostly subjective and the dividing line in border areas is thin and indiscernible.  It is something which a duly and judiciously instructed mind can find out from the record.  In order to attract the power to rectify under Section 22, it is not sufficient if there is merely a mistake in the order sought to be rectified.  The mistake to be rectified must be one apparent from the record.  A decision on a debatable point of law or a disputed question of fact is not a mistake apparent from the record.  The plain meaning of the word "apparent" is that it must be something which appears to be so ex facie and it is incapable of argument or debate. It, therefore, follows that a decision on a debatable point of law or fact or failure to apply the law to a set of facts which remains to be investigated cannot be corrected by way of rectifications. (Para 11)    

	AIT-2007-428-SC
Mohammed Nisar Holia Vs Directorate of Revenue & Anr
	AIT Head Note: Interpretation of the provisions of Sections 42 and 43 of the NDPS Act, 1985-This Court times without number has laid great emphasis on recording of reasons before search is conducted on the premise that the same would the earliest version which would be available to a court of law and the accused while defending his prosecution.  The provisions contained in Chapter IV of the Act are a group of sections providing for certain checks on exercise of the powers of the concerned authority which otherwise would have been arbitrarily or indiscriminately exercised.  The statute mandates that the prosecution must prove compliance of the said provisions.  If no evidence is led by the prosecution, the Court will be entitled to draw the presumption that the procedure had not been complied with.  For the said purpose, we are of the opinion that there may not be any distinction between a person's place of ordinary residence and a room of a hotel. (Para 17) 

In the instant case, the statutory requirements had not been complied with as the person who had received the first information did not reduce the same in writing.  An officer who received such information was bound to reduce the same in writing and not for the person who hears thereabout.  Furthermore, in this case, apart from proving the fax and the copy of a challan nothing else has been proved.  The fax was illegible.  It allegedly was received in the PCO run by PW-17.  He could not prove the contents of the fax.  He also could not show when the same was received and from whom.  It has not been shown that the accused was the person who obtained the said fax from PW-17.  Furthermore, contents of the said documents had not been proved.  In absence of the aforementioned details, the fax being illegible and its contents being not known, the question of the same being admissible in evidence in terms of Section 67 of the Act would not arise.  The xeroxed copy of the said fax had not been proved in the strict sense of the term.  No secondary evidence could have been led to prove another secondary evidence.  Contents of document are required to be proved.  The contents of a document could be held to have been proved in terms of section 66 only when the contents are decipherable and not otherwise.(Para 19) 

	AIT-2007-432-SC
M/s. VTP Constructions Vs State of Chhattisgarh & Ors
	AIT Head Note: constitutional validity of Section 35 of Chhattisgarh Vanijyik Kar Adhiniyam, 1994.  It corresponds to the Chhatisgarh Commercial Tax Act, 1994 –During the assessment year 2001-2002, the writ petitioner had executed works contracts awarded by Executive Engineer, P.W.D. (B&R), Division Khairagarh, for which it received payment of Rs.1,27,115/- on which sales tax of Rs.2,545/-, being 2% of sum of Rs.1,27,115/- was deducted at source towards the sales tax payable as provided under Section 35 of the Adhiniyam the inevitable conclusion is that the High Court was right in holding that Section 35 of the Act was constitutionally invalid. The direction for refund of the amount collected from the respondent under the provisions of the said section had been rightly directed to be refunded. (Para 10)

	AIT-2007-433-SC
Indu Nissan Oxo Chemicals Ind.Ltd Vs Union of India and Ors 
	AIT Head Note: It is true that on merely establishing a prima facie case, interim order of protection should not be passed.  But if on a cursory glance it appears that the demand raised has no leg to stand, it would be undesirable to require the assessee to pay full or substantive part of the demand.  Petitions for stay should not be disposed of in a routine matter unmindful of the consequences flowing from the order requiring the assessee to deposit full or part of the demand.  There can be no rule of universal application in such matters and the order has to be passed keeping in view the factual scenario involved.  Merely because this Court has indicated the principles that does not give a license to the forum/authority to pass an order which cannot be sustained on the touchstone of fairness, legality and public interest. Where denial of interim relief may lead to public mischief, grave irreparable private injury or shake a citizens' faith in the impartiality of public administration, interim relief can be given. (Para 12) 

For a hardship to be 'undue' it must be shown that the particular burden to have to observe or perform the requirement is out of proportion to the nature of the requirement itself, and the benefit which the applicant would derive from compliance with it. (Para 16) 

	AIT-2007-441-SC
M/s. Kerala State Electricity Board Vs CCE, Thiruvananthapuram
	AIT Head Note: Appellant herein entered into an agreement with M/s. SNC Lavlin Inc. Montreal, Canada (Foreign company) in relation to various projects for obtaining consultancy services from them. 

Despite the said contractual commitments, the appellant failed and/or neglected to pay service tax on behalf of foreign company.  It, on the other hand, raised a dispute that having regard to the purported statutory obligations of the service provider as contained in the Act and the Rules framed, it was not liable to pay any service tax.(Para 4) 

By reason of the impugned judgment, the Division Bench of the Kerala High Court construing the provisions of the Act in the light of the terms of the contract entered into by and between the appellant and the foreign company opined that the liability in that regard was on the appellant and not on the foreign company. (Para 5)  

no case has been made out for interference with the impugned judgment(Para 21) 

	AIT-2007-442-SC
Willamson Financial Services & Ors Vs CIT
	AIT Head Note: at what stage Section 80HHC Deduction is to be allowed i.e. before the 60 : 40 apportionment under Rule 8(1) or from 40% profits on sales taxable as Business Income. 

whether Section 80HHC Deduction is admissible against the entire or part of the income from tea (i.e. 40%). 

deductions under Chapter VIA are deductions not from a particular head of income but from gross total income. Therefore, Section 80HHC is not part of the computation of income under the head “Business”.(Para 44) 

80HHC Deduction of the 1961 Act is required to be allowed after apportionment of income under Rule 8(1) of the 1962 Rule. (Para 45) 



	AIT-2007-444-SC
M/s Lucas T.V.S. Ltd. Padi Chennai Vs CIT, Madras
	AIT Head Note: The core issue is the allowability of investment allowance under Section 32A of the Income Tax Act, 1961 (in short the “Act”). The assessing officer was of the view that it is only to be allowed in one assessment year and not several assessment years. The Tribunal and the High Court appear to have proceeded on the basis that in view of Section 43A(1) of the Act the allowance was to be granted in different assessment years. (Para 3)

	AIT-2007-445-SC
M/s Singh Enterprises Vs CCE, Jamshedpur
	AIT Head Note: The Commissioner had dismissed the appeal only on the ground that it was filed after 21 months of the date of service of the original order and the appellate authority did not have power to condone the delay beyond the period of 30 days from the date of expiry of period of 60 days prescribed for filing the statutory appeal. 

Sufficient cause is an expression which is found in various statutes. It essentially means as adequate or enough. There cannot be any straitjacket formula for accepting or rejecting the explanation furnished for delay caused in taking steps. In the instant case, the explanation offered for the abnormal delay of nearly 20 months is that the appellant concern was practically closed after 1998 and it was only opened for some short period. From the application for condonation of delay, it appears that the appellant has categorically accepted that on receipt of order the same was immediately handed over to the consultant for filing an appeal. If that is so, the plea that because of lack of experience in business there was delay does not stand to be reason.  I.T.C.’s case (supra) was rendered taking note of the peculiar background facts of the case. In that case there was no law declared by this Court that even though the Statute prescribed a particular period of limitation, this Court can direct condonation. That would render a specific provision providing for limitation rather otiose. In any event, the causes shown for condonation have no acceptable value. In that view of the matter, the appeal deserves to be dismissed which we direct. (Para 10) 

	AIT-2007-446-SC
Union of India & Ors Vs Income Tax Bar Association., Lucknow
	AIT Head Note: Whether the Return should be filed in a particular Form is not the business of the Court. It is for the statutory Authority to decide the same. Be that as it may, as the original time for filing the Return has already expired, the learned Additional Solicitor General, appearing behalf of the Union of India, stated that the time for filing the Return in the prescribed Form is being extended to 29th February, 2008, in relation to all categories of assessees. This being the position, the impugned order is set aside. All the assessees, who have already filed Return in Form Saral 2-D, pursuant to the impugned order passed by the Allahabad High Court or any other High Court in the Country, are required to file Return in the prescribed Form by 29th February, 2008, to which date time is going to be extended.(Para 3) 

	AIT-2007-448-SC
M/s Supreme Fabrics Ltd Vs CCE, Chandigarh
	AIT Head Note: whether accruing  loading charges collected by the assessee were liable to be treated as cum-duty price and if so whether the Department was obliged to make the demand after allowing abatement for central excise duty payable on such loading charges 
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