AIT HEAD NOTES 2007

HIGH COURT JUDGMENTS 2007
	AIT-2007-6-HC
CIT Vs M/s. Lakshmi Trust Co.
	AIT Head Note:  Penalty under section 271-D/ 271E cannot be imposed for violation of section 269 SS/269T if there is no intention to evade tax and the transactions are genuine 



	AIT-2007-14-HC
CIT Vs R. Rajinikanth   
	AIT Head Note: Exporting the right for exhibition of positive print is nothing but sale of goods or merchandise- assessee therein had satisfied the conditions contemplated under Section 80HHC of the Act and hence, entitled for the deduction under Section 80HHC of the Act (Para 4) 



	AIT-2007-15-HC
Rajeev Verma Vs CIT
	AIT Head Note: Detention Order under COFEPOSA-present case cannot be said to be one falling within the five situations outlined in the case of “Additional Secretary, Government of India Vs. Alka Subhash Gadia” reported at 1992 Suppl.(1) SCC 496 where challenge at the pre-execution stage is permissible.  The five situations are being reproduced herein for the facility of reference: (i) That the impugned order is not passed under the Act under which it is purported to have been passed; (ii) That it is sought to be executed against a wrong person; (iii) That it is passed for a wrong purpose; (v) That it is passed on vague, extraneous and irrelevant grounds; (vi) That the authority which passed it had no authority to do so.”

	AIT-2007-16-HC
CIT Vs M/s. Indian Ocean Garnet Sands Company (P) Ltd.
	AIT Head Note: The expenditure on replacement of machinery is revenue expenditure


	AIT-2007-22-HC
M/s. M.M.Rubber Company Limited
	AIT Head Note: Unless an order is passed by the third member on  the  reference made, the order made by the Tribunal cannot be regarded as an enforceable final order. .  It is well open to the petitioner, if it is so advised or if such a situation or contingency arises, to question the correctness of the order to be passed by the Tribunal, the third respondent on the reference.(Para 8)    

	AIT-2007-25-HC
KLM Royal Dutch  Airlines 
	AIT Head Note: The initiation of proceeding under Section 147 of the IT Act was irregular and illegal on the short ground that Returns of Income having been filed and since no order of assessment had been finalised by the AO, there was no scope for invoking Section 147.(Para 17)

	AIT-2007-29-HC
GLAXO SMITH KLINE ASIA PVT. LTD
	AIT Head Note:The mere pendency of an appeal by the Revenue in this Court against an order of the Tribunal, without any order of stay, will be no ground to deny the appeal effect of that order to the assessee by invoking the power under Section 245.(Para34)

To the extent of the demand on account of administrative expenses/cross charges, there is no justification for withholding the refund. In the event of the Revenue succeeding before this Court, the amounts would become payable by the assessee and there are sufficient provisions of the Act to take care of such a contingency. The Revenue, by delaying the refund, is actually incurring an additional expenditure since it has to pay interest on the amount of refund as well as delayed refund as contemplated under Sections 243 and 244A. This may not, in the larger context, be in the best of interests of the Revenue itself. Unless there are sound reasons justifying in the formation of an opinion that the tax that has become payable cannot be recovered from the assessee as and when the issues are ultimately decided, the power under Section 245 should not lightly be invoked. (Para 36) 

A direction by way of a mandamus is issued to the respondents to refund to the petitioner the aforesaid amount due to it for the AY 2001-02 after making the adjustment as aforesaid. The petitioner would also be entitled to interest on such amount of refund as well as interest on delayed refund as per the provisions of the Act. The Respondents are directed to make the refund to the petitioner of the sum as aforesaid together with interest thereon and interest on delayed refund as per the provisions of the Act within a period of four weeks and in any event not later than February 15, 2007. The Respondents will also pay to the petitioner the costs of this petition which are quantified at Rs.20,000/-.(Para 38) 


	AIT-2007-30-HC
CIT Vs Shri Ram Honda Power Equip
	AIT Head Note: de hors Section 80HHC, the approach generally is that where the statutory provision talks of “income derived from” the business activity in question, the nexus theory should be applied in order to determine whether a particular item of income is business income or not.(Para 12) 

Where surplus funds are parked with the bank and interest is earned thereon it can only be categorised as income from other sources. This receipt merits separate treatment under Section 56 of the Act which is outside the ring of profit and gains from business and profession. It goes entirely out of the reckoning for the purposes of Section 80HHC. To give effect to this position, the AO while computing profits of the export business will have to remove from the debit side of the Profit and Loss account the corresponding interest expenditure that has been “laid out” to earn such income from other sources. Otherwise this will depress the profits by an amount which is out of the reckoning of Section 80HHC, a consequence not intended to be brought about.(Para 19)

Interest earned on fixed deposits for the purposes of availing credit facilities from the bank, does not have an immediate nexus with the export business and therefore has to necessarily be treated as income from other sources and not business income.(Para 20)

However, we must add a caveat here. This holding of ours will apply only where there is a specific finding by the AO that interest income is not business income. However, if in a given case the AO has held that the interest income is business income, and this has not been challenged by the Department thereafter, then that question ought not to be permitted to be reopened and the only question then will be if netting should be allowed(Para 21) 

The legislative intent in using the word “interest” in clause (baa) to the explanation in section 80HHC is indicative of “net interest, i.e. gross interest less the expenditure incurred by the assessee in earning such interest.”(Para 24.5) 

The underlying principle of netting appears to logically get attracted as no prudent businessman would allow taxation of the interest income de hors the expenditure incurred for earning such income. The words 'included any such profits' following the words receipts by way of interest, commission, brokerage etc., is a clear pointer to the fact that only net interest would be includable in arriving at the business profit.(Para 25.2)
Once business income has been determined by applying accounting standards
as well as the provisions contained in the Act, the assessee would be permitted
to, in terms of Section 37 of the Act, claim as deduction, expenditure laid out
for the purposes of earning such business income.(Para25.6) 

The word “interest” in clause (baa) to the Explanation in Section 80HHC is indicative of “net interest, i.e. gross interest less the expenditure incurred by the assessee in earning such interest.”(Para 25.10) 

We affirm the decision of the Special Bench of the ITAT in Lalsons Enterprises that the expression “interest” in clause (baa) of the Explanation to Section 80HHC connotes “net interest” and not “gross interest”(Para 26.6) 

It will bear examination whether obtaining the loan and paying interest thereon (laying out the expenditure by way of interest) was “wholly and exclusively” for the purpose of earning the interest on the fixed deposit, to draw an analogy from Section 37. This nexus will have to be shown by the assessee for application of the netting principle.(Para 30) 

Where, as a result of the computation of profits and gains of business and profession, the AO treats the interest receipt as business income, then deduction should be permissible, in terms of Explanation (baa) of the net interest i.e. the gross interest less the expenditure incurred for the purposes of earning such interest.(Para32 ) 
(i) In computing what the profits derived from exports for the purposes of 80HHC(1) read with 80HHC(3) are, the nexus test has to be applied to exclude that which does not partake of profits that can be said to have been derived from the business of exports.
(ii) In the specific context of clause (baa) of the Explanation to Section 80HHC, while determining the “profits of the business”, the AO has to undertake a two-step exercise in the following sequence. He has to first “compute” the profits of the business under the head “profits and gains of business or profession.” In other words, he will have to compute business profits, in terms of the Act, by applying the provisions of Sections 28 to 44 thereof.
(iii) In arriving at profits of the business by the above method, the AO will exclude all such incomes which partake the character of “income from other sources” which in any event are treated under Sections 56 and 57 of the Act and are therefore not to be reckoned for the purposes of Section 80HHC. The AO will apply the law as explained in the judgments of the Kerala High Court referred to above which have been affirmed by the Hon’ble Supreme Court.
(iv) Where surplus funds are parked with the bank and interest is earned thereon it can only be categorised as income from other sources. This receipt merits separate treatment under Section 56 of the Act which is outside the ring of profit and gains from business and profession. It goes entirely out of the reckoning for the purposes of Section 80HHC.
(v) Interest earned on fixed deposits for the purposes of availing credit facilities from the bank, does not have an immediate nexus with the export business and therefore has to necessarily be treated as income from other sources and not business income.
(vi) Once business income has been determined by applying accounting
standards as well as the provisions contained in the Act, the assessee would be permitted to, in terms of Section 37 of the Act, claim as deduction, expenditure laid out for the purposes of earning such business income.
(vii) In the second stage, the AO will deduct from the profits of the business computed under the head profits and gains of business or profession the following sums in order to arrive at the “profits of the business” for the purposes of Section 80HHC (3):
(a) 90% of any sum referred to in clauses (iiia), (iiib) and (iiic) of Section 28 i.e. export incentives;
(b) 90% of any receipts by way of brokerage, commission, interest, rent, charges
or any other receipt of a similar nature included in such profits; and
(c) profits of any branch, office, warehouse or any other establishment of the assessee situate outside India
(viii) The word “interest” in clause (baa) of the Explanation connotes “net interest” and not “gross interest”. Therefore, in deducting such interest, the AO will take into account the net interest i.e. gross interest as reduced by expenditure incurred for earning such interest. The decision of the Special Bench of the ITAT in Lalsons to this effect is affirmed. In holding as above, we differ from the judgments of the Punjab and Haryana High Court in Rani Paliwal and the Madras High Court in Chinnapandi and affirm the ruling of the Special Bench of the ITAT in Lalsons.
(ix) Where, as a result of the computation of profits and gains of business and profession, the AO treats the interest receipt as business income, then deduction should be permissible, in terms of Explanation (baa) of the net interest i.e. the gross interest less the expenditure incurred for the purposes of earning such interest. The nexus between obtaining the loan and paying interest thereon (laying out the expenditure by way of interest) for the purpose of earning the interest on the fixed deposit, to draw an analogy from Section 37, will require to be shown by the assessee for application of the netting principle.(Para 33)  

	AIT-2007-33-HC
B. M. GUPTA and SONS 
	AIT Head Note: Since, these are arrears of rent, it would attract the provision of Section 5 (1) (a) of the Income Tax Act, 1961 ( Para 9)
The arrears of rent are to be assessed in the year to which they relate and not in the year of actual receipt (Para 10)

	AIT-2007-35-HC
S. K. Industries (P) Ltd
	AIT Head Note:Writ proceedings cannot be employed as a surrogate or indirect challenge to the existence or the adequacy of reasons to believe that action under Section 132 was called for. It has not been controverted that in the Notice issued under Section 153-A of the Act all materials and particulars relied upon by the Department have been disclosed. We also find the delay in approaching this Court to be significant. We cannot ignore the fact that the Petitioners have not challenged the Summons issued under Section 131 of the Act which were issued subsequent to the Search. Instead of approaching this Court the Petitioners should fully participate in the proceedings under Section 153-A and vindicate its stand that it has no appreciable connection with the other business family concerns. We find no reasons to exercise the extraordinary powers vested in this Court under Article 226 of the Constitution of India. (Para 12)

	AIT-2007-39-HC
Shri R. N. Kumar
	AIT Head Note: since the loans was not taken directly by the Assessee, the helplessness shown by him to produce these parties or tell their present whereabouts could not be termed as non-cooperation, particularly, when the matter was more than 20 years old. Any remissness on the part of the Assessing Officer has to be at the cost of national exchequer and must necessarily result in the loss of revenue.(Para 10)

	AIT-2007-40-HC
Satish Gupta
	AIT Head Note: Since, very beginning the Appellant knew that the goods were mis-declared by the exporter and higher value was also mentioned to draw higher rate of duty drawback, we find no merit in this appeal and accordingly the present appeal is, hereby,dismissed (Para 10)

	AIT-2007-53-HC
M/s Regency Express Builders P. Ltd.
	AIT Head Note: The fact that on 11th January, 2001 Mr Harish Bansal, Chartered Accountant appeared before the Assessing Officer and filed his Power of Attorney and was asked to file details/information and thereafter on 7th February, 2001,one Shri Mohammad Aslam, Assistant alongwith M/s. S. Prasad and Co., Chartered Accountant appeared before the Assessing Officer and filed a letter seeking adjournment, goes on to show that notice under Section 143(2) of the Act has been duly served on the Assessee through his representative on 29th December,2000(Para 14)

	AIT-2007-55-HC
Roadmaster Industries of (I) Ltd
	AIT Head Note: The ITAT was right in law in allowing deduction u/s 32 AB on self fabricated machinery 

	AIT-2007-57-HC
M/S R. T. Paper Board LTD. and ORS. 
	AIT Head Note: Although the counsel for the respondent is technically correct in urging that the debt existed as on the date when the cheque was issued and presented, what cannot be lost sight of is that the legality of the demand was undermined by the Supreme Court 's judgment when it set aside the assessments.Section 482 is used in cases where the Court is of the opinion that ends of justice require that the parties in criminal proceedings should be, inter alia,spared of the necessity of going through the full trial.(Para 7)

	AIT-2007-61-HC 

Castrol  India Ltd


	AIT Head Note:we allow this petition and quash and set aside the communication dated 29th November, 2006 for the simple reason that any such high handed action on the part of the concerned Officer will render the remedy available under statute infractuous.  The Officer must note that they must be vigilant in collecting dues but they should not take steps which will nullify the remedy which are otherwise available under the statute.

	AIT-2007-64-HC
Kirpal Exports
	Ait Head Note : The fact remains that the department was retaining the amount without authority of law while depriving the petitioner of its rightful use.  In view of the statutory provisions of Section 27-A of the Act, we allow this petition and direct the respondents to pay interest on the amount of Rs. 14.70 lacs for a period of two months calculated at the rate of 9%, as is admitted to be the rate notified under the Act, within one month from the date of receipt of copy of this order.(Para-9)

	AIT-2007-66-HC
Shri Kulwant Rai 12, Aurangzeb Lane
	AIT Head Note: Usually five tests are used to determine whether a substantial question of law is involved. They are as follows:-
1)whether, directly or indirectly, it affects substantial rights of the parties,or
2) the question is of general public importance, or
3) whether it is an open question in the sense that the issue has not been settled by pronouncement of the Supreme Court or Privy Council or by the Federal Court, or
4)the issue is not free from difficulty, and
5) it calls for a discussion for alternative view.(Para 11)

	AIT-2007-69-HC
SCHNEIDER ELECTRIC INDIA PRIVATE LIMITED
	AIT Head Note: Courts should not falter from safeguarding public interests. When stay orders are readily given the direct result is that appeals are filed even in cases where the likelihood of success is slender. Irreparable loss, akin to balance of convenience of which it is an important and integral facet, also veers in favour of the respondent as a litigant ascends the jural hierarchy. This is especially so where moneys have to be paid to the State since refunds or adjustments are easy to effectuate. The reverse position in fact offends the Dunlop dictum. What remains to be cogitated upon is the existence of a prima facie case, and in this regard it seems to us that the assailed Order must be devoid of jurisdiction or be so palpably incorrect as to demand and dictate interference. It must be perverse, which means that the vital question brooks no two opinions. Perversity cannot cohabit with dialectic debate. If the merits of a case call for careful consideration, as it does in the matter in hand, a prima facie case cannot exist. Keeping these factors in mind, as also the absence of any requirement for consideration of financial hardship, we find no reason to interfere in the operation of the impugned Orders.(Para 15)

	AIT-2007-72-HC
SGS India Pvt. Ltd
	AIT Head Note: The reopening of the assessment for AY 2001-02 on the ground that transactions were not at Arms Length as held in the assessment order for AY 2002-03 cannot be sustained.(Para 15)

	AIT-2007-89-HC
SURESH KUMAR SHARMA Vs UOI
	AIT Head Note: Service Tax on Tour Operator- it is enough if an operator is in the business of engaging taxis for the customers and giving them this service (Para 5)

	AIT-2007-93-HC
M/s INTERGRAPH TECHNOLOGIES (I) 
	AIT Head Note: The quantum of penalty is discretionary.

	AIT-2007-94-HC
M/s MALBRO APPLIANCES P. LTD
	AIT Head Note:The Respondent had paid the duty before the Assessment Order was made and in fact even before the show cause notice was issued.Under the circumstances, there was no occasion for the Revenue to levy a penalty of 100%. 

	AIT-2007-101-HC
Shri Anil Kumar
	AIT Head Note: Since, the Assessee did not prove the genuineness of the transaction nor he established the identity of the donor, nor the capacity of donor to make gift, as such the Income Tax Appellate Tribunal was wrong in deleting the addition of Rs.20 lacs on account of gift alleged to have been received by the Assessee (Para 13)  

	AIT-2007-102-HC
THE FEDERATION OF HOTELS and RESTAURANTS ASSOCIATION
	AIT Head Note: charging prices for mineral water in excess of MRP printed on the packaging, during the service of customers in hotels and restaurants does not violate any of the provisions of the SWM Act as this does not constitute a sale or transfer of these commodities by the hotelier or Restaurateur to its customers. The customer does not enter a hotel or a restaurant to make a simple purchase of these commodities. It may well be that a client would order nothing beyond a bottle of water or a beverage, but his direct purpose in doing so would clearly travel to enjoying the ambience available therein and incidentally to the ordering of any article for consumption. (Para 16)

	AIT-2007-105-HC
Inderjit Singh and ORS Vs UOI and ORS
	AIT Head Note: The High Court of Madras has passed interim Orders in WP(C) No.1290-91/2006 titled Madras Bar Association -vs- Union of India dated 20.01.2006 staying the operation of the National Tax Appellate Tribunal Act, 2005 with the result that National Tax Appellate Tribunal has not been constituted. These interim Orders have been assailed before the Supreme Court which has not considered it necessary or expedient to stay the operation of the impugned Orders of the High Court of Madras. It is in these circumstances that a number of writ petitions have been filed in this Court and have been permitted to be withdrawn to enable the filing of Appeals under erstwhile/repealed Section 130 of the Customs Act, 1962.(Para 3) 
it is not logical to argue that an order or decision should be set aside only for the reason that a contrary decision has been taken in the case of another party.(Para 9)

	AIT-2007-123-HC 

M/s Bigjo's India Limited Vs CIT, New Delhi
	AIT Head Note: Since considerable amount has been spent by the Assessee for acquiring new assets such as lift shaft and wooden counters etc., we have no hesitation in holding that the expenditure is capital in nature (Para 13)

	AIT-2007-124-HC
S.M.Aggarwal Vs CIT, New Delhi
	AIT Head Note: the documents recovered during the course of search from the Assessee are dumb documents and there are concurrent findings of Commissioner of Income Tax (Appeals) and the Tribunal to this effect. Since the conclusions are essentially factual, no substantial question of law arises for consideration.(Para 13)

	AIT-2007-125-HC
M/s Modi Rubber Ltd. Vs Guardian International Corp
	AIT Head Note: Whether a party can seek interim relief on the ground that the other side has raised a dispute before the Arbitral Tribunal.
Whether on account of sickness of its partner in a joint venture under the Sick Industrial Companies (Special Provisions) Act, the underlying shareholders agreement between the parties is rendered frustrated and incapable ofimplementation. Consequently, the petitioner cannot base a petition for prohibitory relief based on a clause in this agreement which prohibited the parties thereto from undertaking any business similar to that of the joint venture during its currency.

	AIT-2007-130-HC
M/s Enkay (India) Rubber Co. Pvt. Ltd
	AIT Head Note: Once the power of remand has been expressly taken away by the Finance Act, 2001, which came into operation w.e.f. 11.5.2001, the Commissioner (Appeals) is divested of power to remand the case back to the Adjudicating Authority. It cannot be argued that the power of remand should still be read into the provision which survive after deleting the words ‘or may refer the case back to the adjudicating authority with such directions as he may think fit for fresh adjudication or decision’. There is expression of necessary intendment in deletion of the aforementioned expression by the Legislature.(Para 4)

	AIT-2007-133-HC
M/s ROHIT BAL DESIGNES P. LTD.
	AIT Head Note: returns for the period in dispute were not filed by the Petitioner although it had filed its returns for the subsequent period. Learned counsel for the Petitioner states, relying on the decision in M/s. Bharat Industries Works, that the Petitioner will file the returns for the period in dispute within six weeks from today. If that is done, the application already filed by the Petitioner before the Settlement Commission   will stand revived and should then be considered on merits (Para 11) 

	AIT-2007-134-HC
M/s HOTLINE INTERNATIONAL PVT. LTD
	AIT Head Note: wherever it is practicable, the service has to be effected on defendant in person or on his agent. The security guard by no strech of imagination can be said to be the agent of the Assessee and admittedly no notice was tendered either to the Assessee or his agent nor the same was refused either by the Assessee or his agent.(Para 22)the affixation can be done only when the Assessee or his agent refuses to sign the acknowledgment or could not be found.(Para 23)  
Even otherwise, as per Order V Rule 19 A of the Code of Civil Procedure, the notice sent by registered post ought to have been sent along with acknowledgment due but admittedly it was not sent along with acknowledgment due.(Para 24)
there has been no valid service of notice under Section 148 of the Act upon the Assessee as the same was neither tendered to the Assessee or his agent, nor the same was refused by either of them.(Para 25)
Since there has been no proper service of notice on the Assessee, we hold that the re-assessment proceedings, resulting in the order dated 30th January, 2003, are bad in law.(Para 26)

	AIT-2007-135-HC
M/s AJAY GUPTA
	AIT Head Note: the date from which the Income Tax Department is liable to pay interest on the amount of money/assets seized from the Petitioner in the course of a Search conducted on 2.7.2002 under Section 132 of the Income Tax Act, 1961-Perhaps it would have been logical for Parliament to clarify that if a decision to hold or withhold monies/assets discovered during a Search is not taken with the prescribed period of 120 days, interest would start to run from the date of the Seizure itself. Otherwise, granting a blanket moratorium for the period of 120 days loses logicality(Para 9) 
it is equally unacceptable for the Revenue to drag its feet or create obstacles or delays for refunding monies to assessees. In fact, in Union of India through Commissioner of Customs (Import and General) -Vs- Honda Siel Cars India Ltd,AIT-2006-300-HC MANU/DE/0258/2007, we have taken serious note of this deleterious and objectionable practice which has become rampant in the Department(Para 12) 

The Block Assessment proceedings were completed in terms of Assessment Order dated 30.7.2004, pursuant to which the sum of Rs. 17,33,529/- was returned on 27.9.2004 No Appeal has been preferred by the Department on this score. So far as this sum of Rs.17,33,529/- is concerned,interest under Section 132B(4) became payable on 30.7.2004, which is the outer limit of the period prescribed under section 132B(4)(b). Since the payment was eventually made on 27.9.2004, the Petitioner would be entitled to compensation on account of delay for the period 1.8.2004 to 27.9.2004 We direct that compensation/damages, in terms of Sandvik Asia, be paid by the Respondents to the Petitioner on the sum of Rs.17,33,529/- for the period 1.8.2004 to 27.9.2004
at the rate of nine (9) per cent per annum.(Para 16) 
The Respondents have without any justification whatsoever paid only a sum of Rs.31,328/- as interest for the period 1.9.2004 to 31.12.2004 (the date of the AO is 30-7-2004) glossing over and ignoring the period 1-11-2002 to 31-8-2004 (It should be recalled that the Assessment Order was passed on 30-7-2004 and thus there is no plausible reason for tendering payment with effect from 1-9-2004). The Respondents are accordingly directed to pay interest under Section 132B(4)(b) on the said sum of Rs.15,66,471/- for the period 1.11.2002 to 15.12.2004 at the rate of 0.66 per cent per month upto 8-9-2003 and thereafter at the rate of 0.5 per cent per month.- since the period envisaged under Section 132B(4)(b) specifically commences from the expiry of 120 days from the date on which the last of the authorisations for Search was executed (which in the present case is 1-11-2002), the fact that interest has inexplicably been tendered only commencing from 1-9-2004 is indefensible. Therefore, in addition to payment of interest at the aforementioned rate, the Petitioner shall also be entitled to receive from the Respondent compensation/damages for the period 1-11-2002 to 1-9-2004 at the rate of nine per cent per annum.(Para 17) 


	AIT-2007-145-HC
Asian Hotels Ltd Vs CIT, New Delhi
	AIT Head Note: Under the agreement some expatriates were deputed to assist the Assessee in better management of the hotel. For the services of these expatriates, the Assessee was required to make some payment, one of the heads being per diem payment. The Assessee was of the view that while it was liable to deduct tax at source on the per diem payment, it was not very clear about the rate. 
The bona fides of the Assessee were quite clear and that there was no reason for the Revenue to levy penalty upon the Assessee. (Para 7)

The Tribunal came to the conclusion that there was no employer-employee relationship between the Assessee and the expatriates and the per diem payments were not made by the Assessee to any of the expatriates but only to their employer(Para 8) 
The conclusions arrived at by the Tribunal are factual conclusions based on adequate material. We do not find the conclusions to be perverse, but legitimately based on the material on record. (Para 9) 

	AIT-2007-146-HC
M/s Lachman Das Bhatia and Sons Vs CIT, New Delhi
	AIT Head Note: The salary and commission received by Lachhman Dass Bhatia from the firm M/s Chetan Dass Lachhman Dasss in which he was a partner as Karta of his HUF is includible in the total income of the Assessee HUF and that it was not the individual income of Lachhman Dass Bhatia.(Para 9)

	AIT-2007-147-HC
M/s British Airways Vs CIT, New Delhi
	AIT Head Note: Assessee had made arrangements with hotels for accommodation of its crew members and the AO was of the opinion that the Assessee was required to deduct tax at source from the rent paid to the hotels-Commissioner of Income Tax (Appeals) deleted penalties on the ground that the Assessee had a reasonable cause and was under a bona fide belief that it was not covered by the provisions of Section 194-I of the Act- the assessee cannot be treated to be assessee in default and no interest under Section 201(1A) also can be charged.
The order of the Tribunal does not give rise to a question of law, much less a substantial question of law, to fall within the limited purview of Section 260-A of the Act, which is confined to entertaining only such appeals against the order which involves a substantial question of law.(Para 12)

	AIT-2007-157-HC
Sandeep Kumar (HUF) Vs CIT, New Delhi
	AIT Head Note: (i) Mere identification of donor and showing the movement of gift amount through banking channels is not sufficient to prove the genuineness of the gift. 
(ii)Since the claim of the gift is made by the Assessee, the onus lies on him not only to establish the identity of the person making the gift but also his capacity to make such a gift (Para 9)

	AIT-2007-158-HC
Relaxo Footwears Ltd Vs CIT, New Delhi
	AIT Head Note: The expenses incurred by the Assessee for the setting up of a new unit which was a part of the existing business are therefore to be allowed as a Revenue expenditure.(Para 8)

	AIT-2007-159-HC
Shri Toshio Sakai Vs CIT, New Delhi
	AIT Head Note: Assessee filed return of income for the assessment year 1998-99 declaring total income of Rs.6,86,377/- and retention money paid to him in Japan under the head “Income from other sources” at Rs.21,43,783/-. The Assessing Officer noted that the Assessee had been paid certain further salary in Japan which has not been offered by him for assessment in India. The Assessee submitted that on such salary, taxes had been paid directly by his employer. The Assessing Officer did not give credit to the Assessee of the taxes paid by his employer and computed the assessment at Rs.59,13,594/-.
Department should have given credit for the same to the Assessee or refunded the same to his employer. When any amount of tax is recovered under Section 201(1) of the Act by treating the payer as Assessee in default for not having deducted tax at source, that amount is collected by the Department as tax deducted at source and nothing else. Thus, the Department is under an obligation to adjust that amount under the provisions of Section 206 of the Act against assessment of the income in the hands of the payee or else to refund such amount to the payer. The provisions of Section 201(1) of the Act do not create a charge of new tax.(Para 6)

	AIT-2007-166-HC
Modi Rubber Limited Vs NCT, Delhi
	AIT Head Note: MRL has collected Sales Tax but has not deposited it with the State. It is thus guilty of breach of trust since all monies collected by it towards Sales Tax should have been made over to the State. These are not ordinary commercial dealings. The circumstances of the case, therefore, do not warrant the exercise of the extraordinary powers vested in this Court under Article 226 of the Constitution of India even if MRL is held to be competent of filing the present Petition.(Para 6)
However, the impugned Notice has been issued to Shri V.K. Modi. It is he who should have come forward either in these proceedings or before the Sales Tax Department, with the submission that the recoveries cannot be made personally from him in respect of dues of the Company.(Para 7) 

	AIT-2007-167-HC 

M/s Sarb Consulate Marine Products Pvt. Ltd. Vs CIT, New Delhi
	AIT Head Note: The action for seizing the fishing trawlers ought to have been taken by the Revenue under Section 132(1) of the Act and not under Section 132(3) of the act. By merely resorting to a restraint order under Section 132(3) of the Act, and that too only upto 30th September, 1997, the Revenue could not have extended the time limit for passing an assessment order.(Para 21)

	AIT-2007-171-HC 

Shri Prem Nath Nagpal Vs CIT, New Delhi
	AIT Head Note: During the search, only ownership papers of the property were found and seized. No other incriminating document was found which may show that there was understatement of the purchase consideration or the cost of improvement. The papers with regard to the ownership will always be found with the owner and finding of such documents does not lead to any inference that either the purchase consideration or the cost of improvement have been understated. Since no document was found in the course of search leading to any adverse inference about the aforesaid understatement, under these circumstance, no computation of undisclosed income could have been made by resorting to the provisions of Chapter XIV-B of the Act.(Para 10)
Under these circumstance, we hold that there is no basis for making an addition on account of undisclosed income in the present case and we do not see any reason to differ with the finding arrived at by the Tribunal.(Para 11)

	AIT-2007-172-HC 

Mamta Health Institute for Mother and Children Vs DIT, New Delhi
	AIT Head Note: The benefit of accumulation under Section 11(2) of the Income Tax Act, 1961- A perusal of the annual report as well as the overview of these projects clearly shows that the projects were in consonance with the objectives sought to be achieved by the Assessee, which were for the benefit of women and adolescent girls particularly in the slums or in a community which was not particularly well off. On going through the objects of the society, it is clear that the Assessee sought to accumulate funds for a charitable purpose. Quite clearly, the Tribunal was correct in its conclusion that the decision of this Court would apply to the facts of the case and that the Assessee was entitled to the benefit of accumulation (Para 7)

	AIT-2007-173-HC 

M/s Aggarwal Developers Pvt.Ltd. Vs CIT, New Delhi
	AIT Head Note: Addition of Rs.50 lacs has been made by the AO without any basis or reference to any material detected as a result of search on the Assessee. No where in the assessment order it has been stated that some material or evidence has been found as a result of search to show that the expenditure debited was false. The claim of the Assessee that no such interest was ever debited for the assessment year 1995-96 is also correct.(Para 16)
In the present case, there is no specific finding by the AO that the claim or deduction of interest has been made of such sums which claims have been found to be false. It is also not clear from the record as to how the Assessing Officer has arrived at the figure of Rs.50 lacs with regard to the interest in this case. Thus, the Tribunal has rightly held that the sum added of Rs. 50 lacs is beyond the scope of Chapter XIV-B of the Act and,therefore, it rightly deleted the same.(Para 17) 

	AIT-2007-189-HC 

M/s Eicher Goodearth Ltd Vs CIT
	AIT Head Note: Under section 143(1)(a) of the Act it is not open to the Assessing officer to make any adjustment in the returned income by disallowing any claim for deduction, allowance or relief, unless he is satisfied on the basis of information available in the return, documents, and the accounts accompanying it that such a claim is inadmissible on the face of it and there is no possibility of any debate thereon on such claim, etc. If anything more is read into the power of the Assessing Officer to make unilateral adjustments, it would render the provision wholly arbitrary and unreasonable (Para 7)

	AIT-2007-190-HC 

M/s. Eicher Tractors Ltd. Vs CIT, New Delhi
	AIT Head Note: The Central Subsidy received by the Assessee under 10% Central Outright Grant Scheme 1971 in respect of the backward area of Parwanoo in Himachal Pradesh could not go to reduce the cost of the plant and machinery for the purposes of calculating the allowable amount of investment allowance.

	AIT-2007-191-HC 

Mr. Hans Beer Vs CIT, New Delhi
	AIT Head Note: The living allowance enjoyed by the Assessee is exempt under Section 10(14) of the Income Tax Act, 1961 -the Assessee were foreign technicians and were required to stay away from their homes and consequently the daily allowance given to them was related to the extra expenditure that they were required to undertake on food etc.which was wholly, necessarily and exclusively for the purpose of the duties, and as such it was in the nature of reimbursement which would be excluded from the net cast by the Act. (Para 4)

	AIT-2007-192-HC
 M/s Nokia Corporation Vs DIT, New Delhi
	AIT Head Note: We are faced with a situation where there is admittedly an order passed by the Special Bench of the Tribunal which considerably reduces the tax liability of the Petitioner than what had been determined by the Assessing Officer. That there would be a reduction in the liability is evident from the decision given by the Tribunal in its order dated 29th July, 2005 in respect of the assessment years 1999-2000 to 2001-02. All that the Tribunal did in that order was to follow the tenets of judicial discipline as laid down by the Supreme Court and on that basis grant relief to the Petitioner. We are of the view that if the Tribunal can follow its earlier order passed by the Special Bench, in keeping with the high standards of judicial discipline, then there is absolutely no reason why a subordinate authority such as the CIT (A) should feel hesitant to follow the order of the Special Bench and give relief to the Petitioner.(Para 15)

	AIT-2007-207-HC M/s Gujarat Guardian Ltd Vs CIT, New Delhi
	AIT Head Note: The assessee is entitled to depreciation on account of capitalization of engineering service fees paid to a foreign company 

	 AIT-2007-208-HC Usha Iron and Ferro Metal Corporation Ltd. Vs CIT, Delhi
	AIT Head Note: Merely because the Assessee treated the amount as a capital expenditure in its books, it would not be bound by it -there is no doubt that the expenditure incurred by the Assessee was for the expansion and betterment of its existing business. Manufacture of the raw material for the benefit of its existing business cannot amount to setting up a new business.

	AIT-2007-210-HC Kiran Securities P. Ltd Vs CIT, Delhi
	AIT Head Note: CBDT has decided that appeals will be filed only in cases where the tax effect exceeds the revised monetary limits which, in respect of appeals filed in the High Court under Section 260A of the Income Tax Act, 1961 is Rs.2 lakhs. It has also been mentioned in the Instruction that the monetary limits would apply with reference to each case taken singly- the tax effect is well below the monetary limits laid down by the CBDT even for filing an appeal before the Tribunal. Therefore, even if the question arises (and it has actually arisen) in several other cases, if this case is considered individually, as is the intention of the Instructions issued by the CBDT, then it is not such a case as would compel a departure from the norms laid down by the CBDT(Para 9) 

	AIT-2007-211-HC Smt. Vinita Jain Vs CIT, Delhi
	AIT Head Note: The Assessing Officer has not even recorded his satisfaction about the correctness or otherwise of the information or his satisfaction that a case has been made out for issuing a notice under Section 148 of the Act. Read in this light, what has been recorded by the Assessing Officer as his “reasons to believe” is nothing more than a report given by him to the Commissioner of Income Tax. As held by the Supreme Court in Chhugamal Rajpal, the submission of a report is not the same as recording of reasons to believe for issuing a notice. The Assessing Officer has clearly substituted form for substance and, therefore, the action of the Respondent falls foul of the law laid down by the Supreme Court in Chhugamal Rajpal which is clearly applicable to the facts of these appeals(Para 17)

	AIT-2007-219-HC A. K. Joshi Vs State (Thr. CBI)
	AIT Head Note: Forgery, fabrication of documents and cheating, besides violation of provisions of the Passports Act, in regard to import of nine Honda cars-One of the conditions for attracting the offence under Section 12, is a person knowingly using the passport or travel document of another person (Section 12(d)). The facts of this case show, prima facie, that passports issued to some of the ostensible importers, were used to bring in the cars, when they never intended to do so; they were given money for that purpose. They had not imported the cars. Therefore, I see nothing wrong in the framing of this charge.(Para 19) 

	AIT-2007-220-HC Assotech Realty Pvt Ltd Vs State of UP And Another
	AIT Head Note: In the aforesaid case, K.Raheja Development Corporation were constructing the unit for and on behalf of the person who had agreed to purchase the flats. In the present case, we find that the petitioner is constructing the flats/apartments not for and on behalf of the prospective allottees but otherwise. The payment schedule would not alter the transaction. The right, title and interest in the construction continue to remain with the petitioner. It cannot be said that the constructions were undertaken for and on behalf of the prospective allottees and, therefore, the constructions in question undertaken by the petitioner would not fall under clause (m) of Section 2 read with Section 3F of the Act and are outside the purview of the provisions of the Act. In other words, they cannot be subjected to tax under the Act and the action in imposing tax on such constructions treating them to be works contract, is wholly without jurisdiction. We are, therefore, of the considered opinion that the impugned orders dated 24.3.2006 and 29.5.2006, passed by the Assistant Commissioner, Trade Tax, Sector I, Noida, respondent no.2, insofar as they relate to imposition of tax on construction of apartments/houses/flats and other construction in question, are wholly without jurisdiction and they cannot be sustained and are hereby set aside. (Para 24) 

	AIT-2007-227-HC Banswara Syntex Ltd Vs CCE, Jaipur
	AIT Head Note: Tribunal has power to reduce the penalty imposable under Rule 173Q as well as Section 11AC and it being not the case of Revenue that penalty was imposable under Rule 173Q as well as Section 11AC and it being not the case of Revenue that penalty was imposable under both the provisions separately and independently, the harmonious consideration of two provisions lead to a conclusion that limit of penalty provided under Section 11AC is the maximum limit up to which penalty can be levied.  Now such minimum penalty in the case of intentional breach, Section 11AC itself has been reducible to 25% by dint of proviso referred to hereinabove.  Therefore, there was no error on the part of the Tribunal in reducing the penalty when it found that levy of maximum penalty was not justified. (Para 32)

	AIT-2007-256-HC Adonis Finance Limited Vs CIT, New Delhi
	AIT Head Note: An appeal under Section 260A of the Act can be only in respect of a 'substantial question of law'. The expression 'substantial question of law' has not been defined anywhere in the statute. But it has acquired a definite connotation through various judicial pronouncements. In Sir Chunilal v. Mehta and Sons Ltd. vs. Century Spinning and Mfg. Co. Ltd. [AIR 1962 SC 1314], the Apex Court laid down the following tests to determine whether a substantial question of law is involved. The tests are :(1) whether directly or indirectly it affects substantial rights of the parties, or, (2) the question is of general public importance, or, (3) whether it is an open question in the sense that issue is not settled by pronouncement of the Supreme Court or Privy Council or by the Federal Court, or, (4) the issue is not free from difficulty, and (5) it calls for a discussion for alternative view. 

	AIT-2007-271-HC Yashpal Sahni Vs ACIT
	AIT Head Note: where a company deducts tax at source (‘TDS’ ) from the salary payable to an employee, but fails to deposit the said amount into the Government treasury,  the revenue can not recover the TDS amount with interest from the concerned employee. 

the petitioner-assessee has established that from his salary income, tax has been deducted at source by the employer-respondent No.6 and, therefore, the revenue has to recover the said TDS amount with interest and penalty from the respondent No.6 alone and the revenue cannot seek to recover the said amount from the petitioner-assessee in view of the specific bar contained under section 205 of the Act. The fact that the petitioner is not entitled to the credit of the tax deducted at source for the non issuance of the TDS certificate by the respondent No.6, cannot be a ground to recover the amount of tax deducted at source from the petitioner. In other words, even if the credit of the TDS amount is not available to the petitioner - assessee for want of TDS certificate, the fact that the tax has been deducted at source from salary income of the petitioner would be sufficient to hold that as per section 205 of the Act, the revenue cannot recover the TDS amount with interest from the petitioner once again.(Para 24) 

	AIT-2007-272-HC Siemens Information System Ltd Vs ACIT
	AIT Head Note: the income derived from an industrial undertaking by the assessee to which section 10A applies could not be included in the total income of the assessee. Once that is the case, the petitioner was right in filing the income by excluding the income of income in terms of section 10A (Para 6)  

	AIT-2007-273-HC Indo Rama Synthetics (India) Limited Vs CCE
	AIT Head Note: the assessee is not entitled to the credit of duty paid on the furnace oil used in the generation of electricity supplied to the residential complexes(Para 21) 

	AIT-2007-286-HC Woodward Governor India Pvt. Ltd. Vs CIT 
	AIT Head Note: increase in liability due to foreign exchange fluctuation as per the exchange rate prevailing on the last date of the financial year is allowable as a deduction and is not merely notional or contingent (Para 47) 
in the capital account cases where the cost of asset has been either paid fully or in part prior to the fluctuation in the rate of foreign exchange, the cost of the asset would correspondingly be permitted to be reworked for purposes of repayment or depreciation or investment allowance as the case may be with reference to the rate prevailing on the last date of the financial year in which the fluctuation occurs.(Para 40) 
whether there has in fact been “accrual” of liability or income, the accountancy standards prescribed by the ICAI would have to be followed and applied.(Para 46)
Amendment to Section 43-A is prospective(Para 43) 

	AIT-2007-292-HC Novartis India Ltd. Vs Union of India 
	AIT Head Note: Whether section  3(d)  of  the Patents  Act, 1970 as substituted by the Patents (Amendment) Act,  2005  (Act  15/2005) is non-complaint with  the  TRIPS Agreement   and  /  or  is  unconstitutional  being   vague, arbitrary and violative of Article 14 of the Constitution of India

         (a) Assuming that the amended section is  in clear  breach of Article 27 of "TRIPS" and thereby suffers    the    wise   of   irrationality    and arbitrariness  violating  Article   14   of    the Constitution of India, could the courts  in  India have  jurisdiction  to test the  validity  of  the amended  section in the back drop of such  alleged violation of "TRIPS"?      OR   

           Even if the amended section cannot be struck down  by this court for the reasons stated  above, cannot this court grant a declaratory relief  that  the  amended  section  is  not  in  compliance  of Article 27 of "TRIPS"?

           (b)  If it is held that courts in India have jurisdiction  to  go into the  above  referred  to issue, then, is the amended section compatible  or non-compatible to Article 27 of "TRIPS"?

               (c  ) Dehors issues (a) and (b) referred  to above, could the amended section be held  to  be  violative  of  Article 14 of the  Constitution  of India  on  the  ground of vagueness, arbitrariness and   conferring  un-canalised   powers   on   the Statutory Authority? 

Since we have held that this  court has  no  jurisdiction to decide the validity of the  amended section, being in violation of Article 27 of "TRIPS", we are not  going  into  the  question whether  any  individual  is conferred  with an enforceable right under "TRIPS"  or  not. For  the  same reason, we also hold that we are not deciding issue  No.(b)  namely,   whether  the   amended  section  is compatible  to Article 27 of "TRIPS" or not. (Para 8)

the amended section has in-built measures to guide the Statutory Authority in exercising it's power  under  the Act.  We have also found that the  amended section   does  not  suffer  from  the  vice  of  vagueness, ambiguity and arbitrariness.   The Statutory Authority would be  definitely guided in deciding whether a discovery is  an invention or not by the materials to be placed before him by the Patent applicant.  If that is so, then, going by the law laid  down by the Supreme Court in M.Nagaraj's case referred to  supra,  if  the Statutory Authority, in  exercising  his power,  mis-directs  himself;  abuses  his  power    in   an arbitrary  manner and passes an order, then, the same  could be  corrected by the hierarchy of forums provided in the Act itself  in addition to the further reliefs available  before the Courts of Law.  When that is the position, then, we have to  necessarily  state that the amended  section  cannot  be invalidated solely on the ground that there is a possibility of misusing the power.(Para 18)

	AIT-2007-297-HC Supreme Industries Ltd Vs CESTAT, New Delhi
	AIT Head Note: In the present case, except for finding that the goods were lying in the factory, there is neither any material to show that there was intention to evade duty, on the contrary, the evidence that has come on record only indicates that the goods were not subjected to quality control test and they were kept on 'hold', they were to be cleared by the quality control department and only thereafter were to be sent to the packing department after the quality control test was concluded. In such circumstances, the revenue, in the present case has not acted in a reasonable manner in the matter of enforcing the penal clause against the petitioner. Enforcement of penal clause has to be done subject to strict proof of intention to evade payment of duty. In the present case, neither intention to evade duty is established nor is there any material to establish the same and on the contrary the explanation of the petitioners and the fact that the material was not subjected to quality control test has been totally ignored. Merely because in the statement, the Commercial Manager of the petitioners has stated that the goods were manufactured that by itself cannot be a ground for holding that the goods were ready for dispatch to the customer. The learned Tribunal incorrectly applied the principles laid down by the Bombay High Court in the case of Kirloskar Brothers v. Union of India [1988 (34) E.L.T. 30 (Bom.) = 2002 (83) ECC 497 (Bom.)] as the facts of that case and the present case are entirely different. In the case of Kirloskar Brothers (supra) intention to remove the air conditioners and in fact the removals of air conditioners were established. In the present case, stock was lying in the factory kept on 'hold' which was to be subjected to quality control test. As such, in the facts and circumstances of the present case, I am of the considered view that the assessing authority has incorrectly applied Rule 173-Q of the Rules by ignoring the facts that are available on record, so also the principles indicated in the trade notices referred to hereinabove issued by the Chandigarh Collectorate and the Hyderabad Collectorate in the matter of reaching of RG-I stage for similar items. Considering the totality of the facts and circumstances of the case, I am of the considered view that the action taken against the petitioners and the impugned orders passed by the assessing authority, Annexure P /7 dated 9th February, 2000, Annexure P /10 dated 8th May, 2000 passed by the appellate authority, Annexure P /11 dated 28th March, 2003 and Annexure P /13 dated 29th April 2004 passed by the Tribunal are clearly unsustainable and are hereby quashed. (Para 9) 

	AIT-2007-303-HC M/s Parag Milk and Milks Products Ltd Vs Union of India
	AIT Head Note: Central Government in exercise of its power under Section 5 of the Foreign Trade (Development & Regulation) Act, 1922 read with para 1.3 and para 2.1 of the Foreign Trade Policy 20042009, vide Notification No. 45 (RE2006)/20042009 dated 9th February, 2007, imposed a ban on export of SMP, and that too, from retrospective effect till September, 2007-  we quash and set aside the order dated 30th April, 2007 passed by the Director General of Foreign Trade, Ministry of Commerce and Industry, Udyog Bhawan, Delhi, and direct the said Authority to hear the petitioner and pass appropriate order afresh in accordance with law and keeping in view the decision of the Court as aforereferred within four weeks from today.(Para 12) 

	AIT-2007-304-HC T.P.L. Industries Ltd Vs Union of India
	AIT Head Note: The proposition appears to be well settled that where the duty has been deposited before issuance of show cause notice under Section 11A & Section 11AB of the Central Excise Act, 1944, no action under Section 11AC of the said Act for imposition of penalty can be initiated or taken. The reason is obvious. As on the date show cause notice is issued, there is no short levy of Duty for which such notices can be issued.(Para 10) 

	AIT-2007-318-HC M/s Balaji Wire Pvt. Ltd.Vs CIT, New Delhi
	AIT Head Note: in the absence of any incriminating material found during the search conducted on  11th/12th September, 2001 in the premises of the Bansal Group, the statement of V.P. Jain recorded on 25th September, 2001 and on 14th December 2001 could not be used for proceedings under Chapter XIV-B of the Act.(Para 12) 

during the search, the number of bundles and weight estimate in respect of half a dozen business concerns were made within a few hours. The search party either did not have the necessary time or did not have the necessary expertise to correctly assess the stock position. A short cut appears to have been taken by the search party which came to a certain conclusion on an estimate basis. In law, as in life, a short cut is often a wrong cut.(Para 18) 

The mere fact that some employees of the assessee signed the panchnama does not mean that they certified the correctness of the number of bundles or the average weight of each bundle. They only certified that they were witnesses to the proceedings. What conclusions have to be drawn from the panchnama is of no concern to those employees.(Para 19) 

Of course, the best method of determining the number of bundles and their average weight would be to actually count the bundles and use machines/cranes for weighing each bundle. This is no doubt a tedious exercise but where a liability is sought to be foisted upon an assessee, the Revenue has to be a little more serious while exercising powers conferred upon it under the Act. Mere guess work or an estimate cannot be an adequate substitute for a scientific investigation or carrying out some empirical study. The officers who conducted the search did not want to take the necessary trouble which, of course, would have been time consuming, but the impact of making a guesstimate can be quite damaging in so far as the assessee is concerned. The assessee cannot be made to suffer the consequences of lethargy on the part of the officers of the Revenue.(Para 20) 

the Tribunal rightly came to the conclusion that the alleged excess stock calculated by the Revenue needs to be deleted.(Para 21)  

	AIT-2007-319-HC M/s. Bharat Nidhi Ltd Vs CIT
	AIT Head Note: there can hardly be any doubt that a Secretary is otherwise a person who is competent to sign documents on behalf of the Assessee which is a company. In respect of filing of income tax returns, the Secretary may not be competent to file a return under Section 140 of the Act but, as it transpires from the records of the case, and as mentioned in the Statement of Case, even in the past the returns of the Assessee have been filed by its Secretary. In the present case, the moment the defect was pointed out to the Assessee, a fresh return was filed which was signed by the Managing Director.(Para 5)

there cannot be any doubt whatsoever that the Assessee had made an error which was in the nature of a defect as explained by the Kerala High Court and that defect was removed by filing a fresh return signed by the Managing Director of the Assessee. The return would then relate back to the original filing date.(Para 6)

Following the decision of the Kerala High Court, we answer the question in the negative that is in favour of the Assessee and against the Revenue.(Para 7)

	AIT-2007-320-HC Marubeni India P. Ltd. Vs CIT
	AIT Head Note: where an Assessee has more than one more employer, the liability of the employer who is expected to deduct TDS in terms of Section 192(1) would get triggered after the employee furnishes such employer the details of the income due or received by him from the other employer. (Para 9) 

the liability to deduct TDS in terms of Section 192(1) arises after the information is provided by the employee in terms of Section 192(2). Therefore, in the facts of the instant case, it cannot be said that the Respondent company was an Assessee in default (Para 10) 

Giving the requirement of Section 192 (1) that TDS should be deducted on the “estimated income of the Assessee” it cannot be said that the Respondent company was in default on account of the short deduction of the TDS from the salary of its employees to the extent the short deduction was relateable to the performance incentive. Therefore, it cannot be said that the Respondent company was in default due to short deduction of the corresponding TDS. On the facts of the instant case, Section 201 (1A) is not attracted. This is not a case of non-deduction of TDS but one of short deduction of TDS for bonafide reasons. (Para 11) 

	AIT-2007-321-HC Bhai Sunder Dass Sardar Singh (P) Ltd Vs CIT
	AIT Head Note: the decision of the Supreme Court fully applies to the facts of the present case where the activity carried on by the Petitioner is processing and cooking of raw food for the purposes of sale to its customers in the restaurant. This does not amount to manufacturing and therefore, the Assessee cannot claim the status of an industrial company.(Para 4) 

	AIT-2007-323-HC M/s.Secit Spa Societa Ecologica Ilaliana India Project Office Vs CIT, Chennai
	AIT Head Note: The assessee is a non-resident Company carrying on business of construction, erection and commissioning of liquid waste treatment plants and following the completed contract method of accounting - as per Clause 21 of the Accounting Standard 7, expenditure could be allowed depending on the stage to which contract work was completed.(Para 5) 

	AIT-2007-324-HC M/s.Wardex Pharmaceuticals Pvt.Ltd. Vs ACIT, Chennai
	AIT Head Note: the financial assistance  received under the West Bengal Industrial  Promotion (Assistance to Industrial Units) Government of West Bengal Scheme 1994 is a revenue receipt chargeable to tax 

There is no provision, what so ever, in  the entire scheme to suggest that the assistance would be paid with reference to investment  on the fixed asset or establishment of new  unit.  The assistance is not conditional upon establishing of an industry in backward area or any other area within West Bengal or  conditional upon commencement of project. The quantum of assistance is also not based on investment made on the capital asset. Hence, the one and only conclusion that could be arrived at from the Scheme under consideration is that the assistance given to the appellant is regarded as revenue receipt(Para 12) 

	AIT-2007-325-HC Associated Electrical Agencies Vs Chennai X
	AIT Head Note: the circular issued by the Ministry of Finance dated 27.3.2000 in which it was directed that the appeals under Section 260-A of the Income-tax Act in which the tax effect was less than Rs.2 lakhs should not be preferred.  In all the cases relied on by the assessee, the long line of judicial opinion is that if the tax effect is less than the one stated in the circular, the revenue need not agitate the issue on appeal and the circular is binding on them. (Para 14)
For all the above reasons, the appeal filed by the revenue is dismissed.(Para 15) 

	AIT-2007-326-HC M/s. SAS. Enterprises Vs Chennai
	AIT Head Note: Whether the Tribunal was right in holding that collection of contingency deposit against payment of sales tax would not form part of the income? the appeals are allowed by answering the question of law in the affirmative in favour of the revenue and against the assessee (Para 6) 

	AIT-2007-330-HC M/s Kwality Ice Cream Vs CIT
	AIT Head Note: Whether the liability to pay the sales tax of Rs.4,24,029/- made up of Rs.3,22,482/- being refund of sales tax received by the assessee during the relevant year and Rs.1,01,507/- being provision for sales tax made in the accounting period relevant to the assessment year 1976-77, was chargeable to tax to the total income of the assessee ? 

	AIT-2007-331-HC M/s Sony India Ltd Vs CTO
	AIT Head Note: (i) Whether the imported goods, on sufferance of customs duty and subsequently cleared from the customs frontiers, would lose its character as foreign goods for the purpose of levy of sales tax under the provisions of the TNGST Act?
(ii) Whether the levy of 20% sales tax on imported goods by the amended provision as against the levy of 12% sales tax for the goods manufactured in India would be discriminatory in the wake of Articles 301 to 304 of the Constitution?
The power to levy customs duty, which vests with Central Government, cannot in any way curtail the power of the State Government to levy sales tax.  Of course, it is not the argument of the respective learned counsel that the State has no such power, as the question is only the levy of higher rate of sales tax. Even though the imported goods once cleared from customs they get mingled with other goods, it is common knowledge that such goods cleared from customs do not lose their identity as foreign goods.  Imported goods shall form a distinct and separate class by themselves.  The principles of doctrine of classification are well accepted by the Courts in our country.  Article 14 of the Constitution of India though forbids class legislation, but it does not forbid reasonable classification for the purpose of legislation. However, such reasonable or permissible classification must fulfill two conditions namely, (i) that the classification must be founded on an intelligible differentia which distinguished persons or things that are grouped together from others left out of the group and (ii) that the differentia must have a rational relation to the object sought to be achieved by the statute in question. The classification may be founded on different bases, namely, according to the objects or the like.  If a higher rate of sales tax is imposed by the State keeping in view of the inherent complexity of physical adjustment of diverse elements, such decision to levy higher rate of sales tax should be considered to be one of larger discretion available to the legislature in the matter of classification. (Para 24)  
Part XIII of the Constitution would not be applicable to imported goods. That apart, the impugned amendment Act fixing higher rate of tax for imported goods is on intelligible differentia and on the basis of reasonable classification and therefore we do not find any reason to hold that either the impugned Act is violative of Article 14 or the imposition of higher rate of sales tax for imported goods would in any way amount to restriction of trade under Part XIII of the Constitution of India.  Equally the submission as to the impugned Act requires the assent of the President under Article 304(b) also cannot be accepted.  Further, as the classification is reasonable, the submission as to the restriction for levy of tax on sale or purchase of goods based on Article 286(3) is also not available to the petitioners. (Para 30)   

(iii) Whether by virtue of the Agreement (GATT), the State would be competent to bring the goods imported and levy higher rates of sales tax and in such circumstances, whether such enactment would require the assent of the President under Article 304(b) of the Constitution of India?
merely because the GATT agreement recognises the relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, etc., that will not in any way curtail the State Government to identify the imported goods as separate class and to levy higher rate of sales tax so long as the power of the State Government to levy sales tax even on imported goods is not questioned (Para 33) 

	AIT-2007-337-HC Golden Insulation and Engg. Limited Vs CIT, New Delhi
	AIT Head Note: The only reason for the change in the method of valuation of the closing stock was, as explained by the Assessee, that is, the method adopted did not reflect the correct state of affairs. The result of change in the method of valuation was that the Assessee showed a loss of Rs.4,01,290/- which is an increase from the original loss shown as Rs. 3,00,369/-. This was clearly not a legally valid reason nor was it bona fide. In the facts of the present case, the change was not justified or legally permissible.(Para 14) 

	AIT-2007-338-HC RC Gupta Vs CIT, Delhi
	AIT Head Note: The liability in the instant case was capable on being estimated with reasonable certainty when a recovery suit was filed by Hindustan Steel Limited against the Assessee . Merely because the liability was not a statutory one it could not be said that the liability that was not an ascertained one but a contingent one. (Para 9) 

In view of the settled law and in the facts of the present case, we are of the view that the claim of the Assessee for deduction towards disputed liability should be allowed(Para 10) 

	AIT-2007-355-HC The Jam Shri Ranjitsinghji Spg. & Wvg. Mills Co. Ltd. Vs UOI, New Delhi
	AIT Head Note: Whether on the facts and in the circumstances of the case, the CESTAT was justified in holding that the yarn manufactured and cleared by the appellant for captive consumption during the period from May, 1981 to May, 1984 under the self removal procedure was under provisional assessment as contemplated under Rule 9B of the Central Excise Rules, 1944, even though there was no dispute about the classification or valuation of the yarn cleared for captive consumption ?

In the case of ITC Limited (supra), the Apex Court held that finalisation of provisional assessment is sine qua non for issuance of notice under Section 11-A of the 1944 Act. It means that notice under Section 11-A of the Act for non levy or short levy can be issued only after the finalization of the provisional assessment. In the present case, neither the notice under Section 11-A of the Act is issued before finalisation of the provisional assessment nor after the finalisation of the provisional assessment because, it is not the case of the revenue that there is any non levy or short levy. Therefore, reliance placed by the appellant on the decision of the Apex Court in the case of ITC Limited is also misplaced. It was feebly contended that the finalisation of the provisional assessment has not been done by a proper officer. This contention was neither raised before the Tribunal nor any question framed to that effect in this appeal. Therefore, such a plea cannot be permitted to be raised in this appeal.(Para 48) 

In the result, the question framed in this appeal is answered in the affirmative, that is, in favour of the revenue and against the assessee.(Para 49)

	AIT-2007-358-HC Samarth Sahakari Sakhar Karkhana Ltd Vs Aayakar Bhavan,Aurangabad
	AIT Head Note: where Bakshish payment is not disputed, the fact that the assessee has not submitted its explanation as to why the said claim should not be rejected cannot be a ground to deny the claim of the assessee. The argument of the revenue that if the Bakshish claim of the assessee is allowed the sugar factories may divert the entire profits by way of Bakshish has no basis, because, wherever it is found that the amounts paid as Bakshish are exorbitant and unreasonable or wholly unconnected to the business, then, in such cases, it will be open to the assessing officer to disallow the claim. However, in the facts of the present case, we are of the opinion, that the Bakshish claim made is reasonable and the said expenditure has been rightly held by the Tribunal allowable as business expenditure. (Para 14)

	AIT-2007-361-HC Ashok S.S.K. Ltd Vs CIT-1, Pune
	AIT Head Note: the payment to its members and non members by assessee sugar factory, towards purchase price of sugarcane supplied, in excess of the price fixed by Commissioner of Sugar (Registrar, Cooperative Societies) representing the State i.e. State Advised Price is not liable to be disallowed under Section 40-A (2) of the Income Tax Act, 1961 and not to be computed as taxable income of the assessee sugar factory- to be treated as cane price and not diversion of profit and, therefore, it is is allowable as business expenditure u/s 37(1) of the Income Tax Act, 1961   

	AIT-2007-366-HC Vidyasagar Learning Pvt. Ltd Vs ACIT
	AIT Head Note: Appellate Tribunal is correct in law in concluding that advance towards the fees amounting to Rs. 27,07,250/​- for coaching classes has to be treated as income 

	AIT-2007-367-HC Godaveri (Mannar) Sahakari Sakhar Karkhana Ltd. Vs CIT, Aurangabad
	AIT Head Note: Whether on the facts and in the circumstances of the case, the Tribunal was right in law in directing to allow the claim in respect of delayed payment of PF, if it has been paid up to the date of filing of Return of Income ignoring the fact that said amendment to the provisions of Section 43B of the I.T. Act was made with effect from 1st April, 2004 i.e. from Assessment Year 2004-05 and prior to that period, such contribution is to be allowed only when the same is paid before the due date of respective month? 

The law as it stood earlier was that the employers contribution to P.F. if not paid within the due date the employer was not entitled to deduction. Right from the introduction of Section 43B, apart from the amendment carried out by 1989, the law was that if the employer did not pay the contribution by the due date then it was not liable for deduction. This position has been remedied, and the remedial measure made applicable from the assessment year 2004-2005. Having noted the history of the legislation, the Memorandum Explaining the provision in the Finance Bill, 2003, the Notes on Clauses and the language of the amendment itself we are of the considered view that the omission of the second proviso was not curative and consequently it cannot be said that the amendment is retrospective. (Para 15) 

For the reasons discussed above we are of the opinion that it is not possible for us to agree with the view taken by the Karnataka High Court.(Para 16) 

	AIT-2007-372-HC Essar Steel Limited Vs UOI
	AIT Head Note: the petitioners have laid a challenge to the order dated 27th August, 2003 passed by the Designated Authority in exercise of its powers under Section 14(b) of the Customs Tariff Act, 1995 and Customs Tariff (Identification, Assessment and Collection of Anti Dumping Duty on Dumped Article and for Determination of Injury) Rules, 1995 whereby the Designated Authority in the Directorate of Anti-Dumping in the Ministry of Commerce, New Delhi informed the petitioners of its decision to terminate anti-dumping investigation into imports of Hot rolled coils, Sheets, Plates and Strips originating in or exported from South Africa, Rumania, Venezuela, Saudi Arabia, European Union, Australia, Canada and Singapore. the petitioner has not laid any challenge to the findings of the non injurious price of the domestic industry arrived at by the Designated Authority. It is also an admitted position that the petitioner was not able to segregate goods which had been imported under the advance licence scheme of the government. The petitioner also has not challenged the price protection by fixation of the flour price by the Government of India which was prevalent during the entire period of investigation by the Designated Authority. The petitioner has also not challenged the conclusion of the Designated Authority that the CIF value of the imports was higher than the value at which it was willing to accept a price undertaking from the respondents. Looked at from any angle the challenge laid by the petitioners in the instant writ petition is wholly misconceived.(Para 93) 

It is noteworthy that the statutory scheme requires notice to all effected persons. In fact care has to be taken by the Designated Authority which in the instant case has sent notices not only to known exporters as informed by the petitioners but also to embassies of the countries against whose imports the petitioners had laid a grievance. There is certainly merit in the respondent's objection that the petitioners has failed to implead the necessary effected parties before this court. Even intervenor was joined in the matter on an application made by it for impleadment. (Para 95) 

In the light of the foregoing discussion I find no merit in this writ petition which is hereby dismissed. (Para 96) 

	AIT-2007-373-HC Jay Engineering Works Ltd Vs CIT, New Delhi
	AIT Head Note:Whether on the facts and in the circumstances of the case and in law the Tribunal was justified in holding that the pre-operative expenditure of Fuel Injection Equipment Project amounting to Rs.20,14,158/- was a capital expenditure? 

the nature of the new business is not a decisive test for determining whether or not there is an expansion of an existing business. The nature of the business could be as distinct as a jewellery business and a business of cinematographic films; it could be as different as manufacture of metal alloys and manufacture of rubber products. What is of importance is that the control of both the ventures, the existing venture as well as the new venture, must be in the hands of one establishment or management or administration. The place of business of the existing business and the new business may not be in close proximity- it could be as far apart as Baroda and Bangalore. However, the funds utilised for the management of both the concerns must be common as reflected in the balance sheet of the company.(Para 14) 

the control over the two units is in the hands of the same management and administration. There is no doubt on this score and in fact, the annual report of the Assessee, which has been shown to us by learned counsel, makes a reference to the Project at Hyderabad. There can be no dispute from the facts that have been placed before us on record that the new venture was managed from common funds and there is the necessary unity of control leading to an interconnection, interdependence and interlacing of the two ventures such that it can be said that the fuel injection equipment project is only an extension of the existing business of the Assessee and, therefore, the expenditure incurred by the Assessee on this Project is a revenue expenditure.(Para 16) 

	AIT-2007-377-HC Padmini Technologies Ltd and Anr. Vs Nishith Kumar and Anr.
	AIT Head Note: The petitioners have raised a legal issue about applicability of the Customs Act on the goods manufactured by an Export Oriented Units (EOU) in NEPZ and diverted for home consumption- the contention of the petitioner that only Excise Act is applicable is not a valid contention. The goods which are manufactured in free trade zones are not only exempted from Excise Act but all raw-material, which is imported for the purpose of manufacture is also exempted from custom duty and the Export Processing Zones are treated as custom warehouse where from the goods cannot be removed for domestic market without permission and without payment of duties. I am, therefore, of the opinion that the Custom Act would be applicable in all such cases. There is no force in the argument of the petitioner that sanction and authorization for prosecution given by the respondent no. 2 and consequent proceedings of taking cognizance by the court of ACMM were without jurisdiction. The writ petition is hereby dismissed. 

	AIT-2007-378-HC M/s.Heritage Estate Pvt. Ltd. Vs CIT, Bombay
	AIT Head Note: the question whether in purchasing and selling land the tax-payer enters upon a business activity has to be determined in the light of the facts and circumstances. The purpose or the object for which it is incorporated where the tax-payer is a company may have some bearing, but is not decisive, nor is the circumstance that a single plot of land was acquired and was thereafter sold as a whole or in plots decisive. Profit motive in entering into a transaction is also not decisive. (Para 11) 

The facts on record indicate that the assessee did not carry on any business and for several assessment years the I.T.O. had treated the assessee company as an investment company. The Assessee Company had only received compensation from the Agreements earlier entered into by the Parent Company and/or from land which was acquired by the company. The I.T.O. had relied upon the number of articles to arrive at a conclusion that sale of land was one of the activities. Considering the judgment in P.K.N. Co. Ltd., that cannot be a decisive test. Considering the other tests which had to be satisfied before arriving at a conclusion the Company had carried on an activity in the nature of trade. In our opinion it cannot be said that the view taken by the assessee company is perverse. At any rate the revenue has been unable to show that the activities carried on by the assessee were in the nature of trade. The income received is either by acquisition of land or from sale of land during the period the parent company was the owner. The assessee would receive the compensation on the property being allotted to it. (Para 12) 

	AIT-2007-383-HC Shri Nilesh D. Kothari Vs CIT, Nagpur
	AIT Head Note: Whether in the facts and circumstances of the case, the Tribunal was justified in holding that the deduction of the expenditure at 40 % of the gross receipts of the incentive bonus should be allowed even if the said receipts have to be assessed under the head 'salary' to the extent to which the assessee actually receives as he was working in a dual capacity as an employee as well as an agent? 

the amounts received as incentive bonus are in the nature of commission and form part of salary. the question is answered in the negative i.e in favour of the Department and against the assessee.(Para 6) 

	AIT-2007-385-HC
	it was correct and proper for the Tribunal to have allowed the appeal and set aside the penalty  levied under Section 11AC of Central Excise Act when duty was paid before issue of show cause notice

	AIT-2007-387-HC Taiko Chander Nagar Chemicals (P) Ltd Vs CIT
	AIT Head Note: where profit or loss arises to an assessee on account of appreciation or depreciation in the value of foreign currency held by it, on conversion into another currency, such profit or loss would ordinarily be trading profit or loss if the foreign currency is held by the assessee on revenue account or as a trading asset or as part of circulating capital embarked in the business. But, if on the other hand, the foreign currency is held as a capital asset or as fixed capital, such profit or loss would be of capital nature(Para 4)

	AIT-2007-394-HC M/s All India Films Corporation Vs CIT, New Delhi
	AIT Head Note: Whether on the facts and in the circumstances of the case, the Tribunal was right in holding that the sum of Rs. 3,24,000/- realised by the assessee by way of compensation for the termination of the lease of the two cinemas namely Minerva and Capital at Ambala by the lessor constituted a revenue receipt thereby resulting in the income chargeable to tax ? 

there was no complete cessation of the Assessee's business activity. It cannot be said that any part of the profit-making apparatus of the Assessee had been extinguished so as to render the amount of compensation received for the said purpose a capital receipt. The sum of Rs.1,24,000/- received by the Assessee in the Assessment Year 1975-76 was a revenue receipt and not a capital receipt.(Para 25) 

	AIT-2007-395-HC Ocean Structures (P) Ltd Vs ACIT, New Delhi
	AIT Head Note: The Tribunal concluded that the nomenclature given by the parties to the consideration for use of premises was immaterial, and that clause of the licence agreement made it clear that the Assessee had parted with the possession of the premises to M/s Chabbra Silks for earning income from such premises. Accordingly the Tribunal upheld the order of the AO that the proper head for charging income tax would be under Section 22 of the Act, i.e., “income from house property”. (Para 5) 


On examining the clauses of the licence agreement we detect no infirmity in the finding of fact arrived at by the AO that the entire arrangement of a licence agreement with M/s Chabbra Silk was a colourable device to make the income from house property appear as income from business. We are not a little surprised that the CIT(A) has, without adverting to the finding of the AO that the licensor and the licensee are not independent entities but are closely connected to each other, come to a conclusion that the commission paid to the Assessee was not 'income from house property'. It is apparent from the reading of the clauses of the licence agreement that the Assessee has merely parted with the possession of the premises for the purposes of earning income therefrom. We are also unable to appreciate the conclusion arrived at by the CIT(A) that the quantum of the consideration was determinative of whether the income was business income or income from house property. We accordingly find no infirmity in the conclusions on facts arrived at by the AO which have been affirmed by the Tribunal. (Para 6) 

	AIT-2007-396-HC Honda SIEL Power Products Ltd Vs CIT, New Delhi
	AIT Head Note: “(a) Whether on the facts and in the circumstances of the case, the Tribunal erred in law in upholding the order of the Assessing Officer in reducing the profit earned on sale of spare parts and imported gensets from the income of the eligible undertaking(s) for the purpose of computing deductions under Section 80-HH and 80-I of the Act? 

(b) Whether on the facts and in the circumstances of the case, the Tribunal erred in law in holding that the profit from the sale of spare parts and imported gensets could not be regarded as income derived from the eligible undertaking(s) for the purpose of computing deductions under Section 80-HH and 80-I of the Act? 

(c) Whether on the facts and in the circumstances of the case, the Tribunal erred in law in segregating after sale service from the activity of manufacturing of products by the Appellate company for the purpose of deductions under Section 80-HH and 80-I of the Act? 

	AIT-2007-407-HC Indian Metal and Ferro Alloys Ltd Vs Designated Authority Min. Comm.
	AIT Head Note : whether the Designated Authority (Respondent No. 1) appointed under Rule 3 of the Rules, if called upon to do so, is obliged to carry out what is commonly known as a “sunset review” or can it decline to do so? 

there is a statutory requirement of a sunset review recognized both by the Act and the Rules; the sunset review may be conducted by the concerned authorities suo motu or an application made by the domestic industry. (Para 32) 

(a) A sunset review is mandatory and the contention of the Respondents to the contrary is rejected. 

(b) A sunset review is required to be conducted in accordance with the procedure laid down in Rule 23 of the Rules. 

(c) The order dated 20th July, 2006 passed by the Central Government is liable to be quashed and we do so.(Para 40) 

We are conscious that setting the clock back may cause some commercial difficulties to the importers of ferro-silicon originating from or exported from Russia and China PR. We, therefore, direct that with effect from two months after the date of our decision (that is from 1st January, 2008) the Respondents will ensure that all imports of ferro-silicon originating from or exported from Russia and China PR are cleared on a provisional basis till the sunset review is completed by the Respondents and a final decision taken.(Para 42) 

	AIT-2007-410-HC Flex Chemicals Ltd. Vs Union of India
	AIT Head Note: whether the Modvat credit is available on fuel, which is used in manufacture of exempted final products and whether CESTAT is correct in allowing said Modvat credit? 

assessee is entitled of Modvat credit facility on the fuel used by them in manufacturing of PET Chips, which are used for manufacture of final products on which duty is payable (Para 16) 

	AIT-2007-411-HC Chelpark Co. (P) Ltd. Vs CCE, Bangalore
	AIT Head Note: 1.
Whether the Tribunal has erred in law while granting immunity from penalty when the assessee had paid the duty prior to issue of show cause notice, that too, when the duty was paid after the Department and point out the evasion by invoking the suppression clause. 

2.
Whether the Tribunal had erred in law while not considering the provisions Sections 11A, 11AB and 11AC where the assessee opts for payment of duty subsequent to the detection by the Department that too, when the proviso to Section 11A has been invoked. 

3.
Whether it was correct and proper for the Tribunal to have allowed the appeal and set aside the penalty and interest levied under Sections 11AC and 11AB of Central Excise Act, without any justifiable reason and particularly when the same is imposed/levied as contemplated under the Act? 

we reject the contention that penalty has to be levied despite payment of duty before issue of show cause notice.(Para 14) 

	AIT-2007-415-HC M/s Exportos Apparel Group Ltd Vs CIT
	AIT Head Note: on a combined reading of Section 80A and Section 80B(5) of the Act, the gross total income of an assessee is to be first calculated; thereafter any deductions that the assessee may be entitled to under Chapter VI-A of the Act have to be granted to him. The net income of the assessee will be its total income.(Para 6) 

From a reading of Section 80HHC(1) of the Act, it appears that for computing the total income of the Assessee, a deduction to the extent of profits referred to in sub-Section (1B) may be granted to the Assessee. The expression total income occurring in Section 80HHC(1) obviously has reference to Section 80A of the Act and, as we have explained earlier, that has to be read in conjunction with Section 80B(5) of the Act. Consequently, for obtaining any benefit under Section 80HHC (1) of the Act, the gross total income of the Assessee has to be computed and thereafter the Assessee will be get an adjustment of a deduction under Section 80HHC (1) of the Act for the purpose of calculating the total income.(Para 8)  

in view of Section 80B(5) of the Act it is necessary for the purpose of making a deduction under Section 80P of the Act to determine the gross total income in accordance with other provisions of the Act. In other words, the gross total income must be determined by setting off against the income the business losses of the earlier years as required under Section 72 of the Act, before allowing deduction under Section 80P thereof.(Para 9) 

	AIT-2007-447-HC Martin Lottery Agencies Ltd Vs Union of India
	AIT Head Note: whether lottery tickets are goods or not. The statutory provisions which are material in this regard are extracted in my earlier order. On the authority of the Constitution Bench of the Supreme Court which delivered its judgment in the Sunrise Associates case (2006) 5 SSC 603 lottery tickets have to be held to be actionable claimed. As such those would not be goods within the meaning of the definition clause in the Sale of Goods Act. If the lottery tickets are not goods, the writ petitioners cannot said to be rendering any service in relation to the promotion of their client’s goods, or marketing of their client’s goods, or sale of their client’s goods.(Para 1) 
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