AIT HEAD NOTES 2007

ADVANCE RULINGS 2007
	AIT-2007-007-AAR International Hotel Licensing Company
	AIT Head Note: Amounts received by the International Hotel Licensing Company from the Indian Hotel Owner in connection with the marketing and business promotion activities conducted outside India would be taxable in India  

	AIT-2007-009-AAR 
Shri Shirishkumar Kulkarni
	AIT Head Note: Are distributions from the Individual Retirement Account (I.R.A.) to Applicant exempt from income taxes in India? 

In the case of Applicant’s death, are the distributions from the I.R.A. to Applicant’s beneficiary exempt from income taxes in India? 

By withdrawing his own money from the IRA, the applicant is neither earning any income nor undertaking any transaction with any other person in India.  The applicant does not either belong to a class of persons notified in the Official Gazette by the Central Government.  Thus the questions raised by the applicant are beyond the scope of advance ruling.(Para 6) 

	AIT-2007-017-AAR Fidelity
	Commissioner concerned DIT (International Taxation)Mumbai Present for the Applicant Mr. Nishith Desai, Advocate   and others Present for the Department Mr. T.N. Chopra, Advocate and others   

	AIT-2007-034-AAR 
M/s Orissa Chrome Export and Mining Company Limited
	AIT Head Note: In as much as in this case the activity in respect of which an advance ruling is sought, is not the one which is proposed to be provided but is an ongoing activity, the application is not maintainable.(Para 6)   

	AIT-2007-070-AAR Haechst GmBH
	AIT Head Note: amalgamation of the wholly owned subsidiary foreign company with its parent company does not result in a transfer for consideration and therefore, does not given rise to any capital gains.  The liability to capital gains tax (if any) can only be on the transferor company (subsidiary), which in the present case has lost its identity and ceased to exist. (Para 6)

	AIT-2007-071-AAR Vanenburg Group  B.V.Vanenburgerallee
	AIT Head Note: In the case of transfer of shares of a company in pursuance of a corporate reorganization, where the buyer or the seller owns at least 10 per cent of the capital of the other, the resulting capital gains shall be taxed only in the State of which the transferor is a resident (Para 7)

The transferee company, is not required to withhold tax in accordance with the provisions of Section 195 of the Act.

The applicant is not required to file any return of income under section 139 of the Act.

The proposed transfer of shares by the applicant to Cordys Holding B.V. does not attract the transfer pricing provisions of Section 92 to 92F of the Act.

	AIT-2007-073-AAR Cargo Community Network Pte Limited
	Ait Head Note : The payments made by the Indian subscriber to the Cargo Community Network Private Limited at Singapore, for providing a password to access and use the portal hosted from Singapore, are taxable in India and subject to deduction of tax at source (Para 9) 

	AIT-2007-074-AAR 

R & B Falcon (a) Pty Limited
	the transportation cost incurred by R & B Falcon (A) Pty Limited (hereinafter referred to as the “applicant”) in providing the transportation facility for movement of offshore employees from their residence in home countries (outside India) to the place of work (rig in India) and back is liable to fringe benefit tax

	AIT-2007-078-AAR 
ABC LTD
	Ait Head Note : the receipt arising to the applicant from the proposed assignment of the Turbocharger Development and Supply Agreement dated 6.8.2004 in accordance with the assignment deeds would not be taxable in India having regard to the provisions of the Act.

	AIT-2007-206-AAR 
M/s Enercon (India) Ltd Vs CC, Maharashtra
	AIT Head Note : The goods required for power generation projects (not for captive consumption) proposed to be set up and run by the applicant by harnessing the wind energy, if imported in accordance with the Project Import Regulations 1986 will be eligible for classification under Tariff Heading No. 9801. (Para 10)

The said goods will be eligible for exemption from customs duty in excess of 5% under Serial No. 399 (iv) of customs notification No. 21/2002-cus dated 01.03.2002(Para 12.1) 
The said goods will be eligible for exemption from the whole of the additional duty of customs under section 3(5) of the Customs Tariff Act, 1975 by virtue of serial No. 11 of custom exemption notification No. 20/2006-cus dated 01.03.2006. (Para 12.3)

The applicant will be eligible for exemption from the whole of additional customs duty leviable under section 3(1) of the Customs Tariff Act in respect of the parts and components of wind operated electricity generators imported by the applicant for the purpose of setting up independent power projects by harnessing wind energy. It is clarified that in regard to the other items imported under Tariff Heading 9801, the additional duty applicable will be the central excise duty in force, subject to a ceiling of 16%. (Para 24)

	AIT-2007-322-AAR 
Mr. Mustaq Ahmed
	AIT Head Note: 
(1)
Whether on the facts and in the circumstances of the case the income derived by the applicant on the purchase in India and export of gold jewellery accrues or arises in India and is taxable in India?

(2)
Whether on the facts and in the circumstances of the case the income arising to the applicant on the purchase in India of gold for the purpose of manufacturing gold jewellery in India for export and export of the same accrued or arises in India and is taxable in India?

(3)
Whether on the facts and in the circumstances of the case the income arising on the purchase and export of gold jewellery and the purchase of gold for the purpose of manufacturing gold jewellery for export and exp[ort of the same by the applicant who is a non-resident would constitute income accruing or through or from the operations which are confined to the purchase of goods in India for the purpose of export falling within Clauses (a) and (b) of Explanation 1 of Sec. 9(1)(i) and whether such income is taxable in India?(Para 18) 

	AIT-2007-341-AAR 
S. Mohan Vs DIT, Chennai
	AIT Head Note: the salary paid by the employer in India is taxable in India, though the assessee is non- resident in India during the relevant financial year. His salary income has been rightly taxed in India and he is not eligible to get any relief in terms of the DTAA( Para 5)  

	AIT-2007-343-AAR 
M/s Lhoist India Private Limited Vs CCCE, Bhubaneswar
	AIT Head Note: the burnt lime proposed to be manufactured by the applicant, which is in a crystalline form, contains 94-96% of the separately defined chemical compound calcium oxide and contains less than 1% of silicon oxide, less than 1.5% magnesium oxide, less than 0.05% of sulphur and less than 0.5% of aluminum oxide, is classifiable under sub head 2825 90 90 of Chapter 28 of the First Schedule to the Central Excise Tariff  Act 1985.(Para 13)

	AIT-2007-344-AAR 
Mr. Jasbir Singh Darkaria Vs CIT, Chandigarh
	AIT Head Note: 1. Where the agreement for transfer of immovable property by itself does not provide for immediate transfer of possession, the date of entering into the agreement cannot be considered to be the date of transfer within the meaning of clause (v) of Section 2(47) of the Income-Tax Act.

2. To attract clause (v) of section 2(47), it is not necessary that the entire sale consideration upto the last installment should be received by the owner.

3. In the instant case, having regard to the terms of two agreements and the irrevocable GPA executed pursuant to the agreement, the execution of GPA shall be regarded as the “transaction involving the allowing of the possession” of land to be taken in part performance of the contract and therefore, the transfer within the meaning of section 2(47)(v) must be deemed to have taken place on the date of execution of such GPA.  The irrevocable GPA was executed on 8.5.2006 i.e. during the previous year relevant to the assessment year 2007-08 and the capital gains must be held to have arisen during that year.  Incidentally, it may be mentioned that during the said year, i.e. financial year 2006-07, a final licence was granted and the applicant/owners received nearly 2/3rd of the consideration.

4. Once it is held that the transaction of the nature referred to in clause (v) of section 2(47) had taken place on a particular date, the actual date of taking physical possession need not be probed into.  It is enough if the transferee has by virtue of that transaction a right to enter upon and exercise the acts of possession effectively. ( Para 20)



	AIT-2007-360-AAR Timken France SAS Vs DIT, Mumbai
	AIT Head Note: In respect of the long-term capital gain arising from the sale of original and bonus shares of NRB Ltd. the applicant is entitled to the benefit of the first proviso to section 112(1) and, therefore, the quantum of tax payable shall not exceed 10 per cent of the amount of capital gain

	AIT-2007-408-AAR Triniti Corporation Vs CIT, Hyderabad
	AIT Head Note: "1. Whether on the facts and circumstances of the case the transfer of shares by Jeff Slosar, a US citizen and a US resident, to Triniti Corporation, a US company and both being non-residents is liable for capital gains tax in India in respect of sl1ares in Triniti Advance Software Labs (P) Ltd - An Indian Company. 

2. If the answer to the first question is in the affirmative, whether the Applicant could be regarded as an Agent within the meaning of the inclusive definition contained in section 163(1) of the IT Act. 1961 in respect of the liability to Capital Gains Tax." (Para 14) 

The capital gains on transfer of Shares in question is chargeable to tax under the Act, as it is deemed to accrue or arise in view of the fact that the capital asset is situated in India. The applicant is held to an agent of the non-resident (Jeff Slosar) in pursuance of the ‘inclusive provision; of section 163 of the Act. (Para 31) 

	AIT-2007-429-AAR
 Bank of India Vs CIT, Mumbai
	AIT Head Note: the provision of Rs.4,57,57,000/- made by the foreign branches of the applicant for payment of income-tax in those countries, is required to be added to book profit in terms of section 115JA of the Act (Para 11)
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