AIT HEAD NOTES 2007

ITAT RULINGS 2007
	AIT-2007-4-ITAT
Fateh International  Vs  D C I T
	AIT Head Note: The issue of notice under Section 148 of the Act, when the assessment proceedings were pending under Section 143 (3) of the Act was illegal and invalid.  The reassessment proceedings completed in the case are invalid ab initio and are directed to be cancelled.   

	AIT-2007-5-ITAT
Pinnacle Project and Infrastructure Private Ltd Vs CIT
	AIT Head Note: It is not disputed that sale and purchase of shares and to receive money on interest and lending thereof are the business activities of the assessee company.  Therefore, the transactions entered into by the assessee were the transactions entered into by it in the normal course of its business.  It is not the case of revenue that the money obtained by assessee company on interest was utilized for any purpose other than its business.  In other words, it is not the case of revenue that interest bearing funds were utilized by the assessee for the purpose other than its business.  If it is so, interest has to be allowed under section 36(1)(iii) of the Act (Para 18) 

	AIT-2007-10-ITAT 
M/s Li & Fung India Pvt. Ltd.
	AIT Head Note: appellant claimed to have rendered technical services out of India as buying agent and thus claimed to be eligible for deduction of Rs 3,20,81,836 u/s 80-O of the Income-tax Act 

fee received from foreign enterprises for supply of commercial information sent from India for use outside India is eligible for deduction u/s 80-O.  If service starts from India and ends in India then the assessee would not be entitled to deduction u/s 80-O for such services (Para 18)

even if the services are rendered in India, the ultimate utilization of such services would be by the client outside India inasmuch as the analysis of the information received on the basis of such services in India is done abroad and the appropriate decision based on such analysis is also taken abroad.  It is thus a case of rendering the services from India which ultimately are utilized abroad and thus are to be regarded as the services rendered outside India.(Para 19)

The present is a case in which composite service were rendered and, therefore, CIT (A) was not justified in allowing 100% relief to the assessee. A portion of fees for services rendered in India was to be disallowed. (Para 21) 

	AIT-2007-12-ITAT 
Late Virender Singh
	AIT Head Note: assessee would be eligible for the deduction u/s.24(1)(vi) in respect of interest paid on amounts borrowed, only if the borrowed monies have been utilized for acquiring buildings or land appurtenant thereto and not in respect of monies utilized for paying the tenant for handing over the possession of the property, or in other words, for surrendering the tenancy rights in the property (Para 7)

	AIT-2007-19-ITAT 
M/s Dhanalakshmi Paper Mills Ltd.
	AIT Head Note: tax on distribution of profit or dividend by domestic companies is nothing but income tax, therefore, it shall be added back to the book profit shown in the Profit & Loss Account (Para 10)

	AIT-2007-21-ITAT  

M/s Vyomit Shares, Stocks & Investments Pvt. Ltd.
	AIT Head Note: The stock exchange membership card is only an intangible asset which admits the holder to the membership of the stock exchange so that such member can trade in stocks on the floor of the stock exchange.  It only confers the right on the holder and therefore even though it is an asset, it is an intangible asset.  Up to the AY 98-99, depreciation is not allowable in respect of intangible assets. (Para 9)   

	AIT-2007-24-ITAT 
Bharti Cellular Limited
	AIT Head Note: Assessee is liable for deduction of tax at source under section 194H on commission payment to its Franchisees (Para 29)  

	AIT-2007-26-ITAT 

 HYPERLINK "http://allindiantaxes.com/ait-2007-25-itat.php"  
Shri Janak S. Rangwalla
	AIT Head Note: There is no basis for treating the assessee as a Trader in shares, when his intention was to hold the shares in Indian companies as an investment and not as stock in Trade.  The mere magnitude of the transaction does not change the nature of transaction, which are being assessed as Income from Capital Gains in the past several years.  The Assessing Officer is directed to set off the Long Term Capital Loss against the Short Term Capital gain of the year under consideration. ( Para 7)   

	AIT-2007-27-ITAT 
Anandamoy Bhattacharjee
	AIT Head Note: the assessee did not file any return either u/s. 139 or u/s. 148 or in response to notice u/s. 142(1) the assessee has not concealed the particulars of his income or furnished inaccurate particulars of such income, therefore, the penalty imposed by the Assessing Officer and sustained by the Ld. CIT(A) is directed to be deleted.  

	AIT-2007-28-ITAT  

Jamnadas Morarjee & Co

	AIT Head Note: If the assessee does not make any claim in form No.30 and waits till the assessment, the amount paid in excess would be allowed as refund on assessment or after appeal effect.  Such claim cannot be denied merely on the ground that it was not made within the limitation period prescribed U/s 239.  If the assessee is entitled to refund U/s 240 and Assessing Officer refuses to grant for any reasons, the order of Assessing Officer shall still be within the scope of Section 237 and, therefore, in our opinion, any order of Assessing Officer refusing to grant the refund would be applicable. ( Para 7) 

	AIT-2007-31-ITAT
M/s IBM India Ltd.
	AIT Head Note: The liability towards warranty is inbuilt in the sale price itself and so the liability is not contingent but an ascertained one and to be allowed in the year of sales(Para 2.4)

For payment of such application software, though there is an enduring benefit,it does  not result into acquisition of any capital asset.  The same merely enhances the productivity or efficiency and hence to be treated as revenue expenditure.  By paying the sum, the assessee do not acquire any technical know-how but merely right to use such software. The amount paid is revenue expenditure and not capital expenditure. (Para 3.5)

Sum received from IBM Global Services India Ltd.(IGSI) in respect of transfer of skilled personnel -The amount received is not dehorse the operation of appellant company or as a windfall but can be linked to the activities carried on by appellant company and hence chargeable to tax (Para 4.8)

Amount received in respect of sharing of customer database The assessee has merely shared the database without transferring of such rights in the database.  The sum therefore can be attributed to the activities carried on by the assessee and hence is to be considered as revenue receipt and not capital receipt.  By sharing such database, there is no impairment in the trading structure or there is no loss of source of income and hence, the amount received is to be classified as revenue receipt chargeable to tax. (Para 4.9)  

The amount being provision made for bad and doubtful debts, cannot be considered as provision for meeting any liability, which is not an ascertained liability and hence the book profit is not to be increased by such amount provided for (Para 6.5) 

Interest u/s 234B cannot be levied, when income is computed even under the provision of section 115JA of the Act (Para 7.5)

	AIT-2007-36-ITAT
M/s. Colorcraft, Kashimira
	AIT Head Note: The order of the Learned CIT must be confined to reasons given in the show cause notice and, therefore, order of the Assessing Officer cannot be held to be erroneous on different ground (Para 8)  

The Assessing Officer did not make any enquiry regarding prevalent market price of the goods purchased by the assessee from the sister concern.  In the absence of such enquiry on the part of Assessing Officer, in our opinion, the assessment order became erroneous.(Para 11) 

The fact of creditworthiness must be established and the primary onus is on the assessee to establish the same.(Para 13)  

	AIT-2007-37-ITAT
Van Oord Dredging And Marine Contractors 
	AIT Head Note: The language of Article 7(1) of DTAA between India and Netherlands is unambiguous and clearly lays down that if an enterprise carries on business in the other State through a Permanent Establishment situated therein, the profits of the enterprise may be taxed in the other State but only so much of them as is attributable to that Permanent Establishment.  Here in this Article there is no mention of any condition of there being a PE in that other State to be in existence in the year of receipt of income by the enterprise.  In these facts since the assessee was having a PE in India and also the income of Rs.30.78 Crores received from NMPT being attributable to the PE in India and there being no condition that PE should be in existence in India in the year of receipt of the amount by the enterprise, we hold that the arbitration award of Rs.30.78 Crores received by the assessee company from NMPT project has rightly been taxed by the AO as income of the assessee company for the assessment year 2001-02 (Para 11) 

It cannot be said that as per the wording of Section 176(3A) of the Act such income can be taxed in the hands of the assessee on a gross basis.  We direct the AO to tax the receipt of arbitration award of Rs.30.78 crores, not on gross basis and to allow the allowable deductions thereon, if had not been allowed already in the earlier assessment years.(Para 14) We direct the AO to verify whether the assessee has claimed the loss of Indian Branch against the income of head office as per provision of the Netherlands and if these losses have been claimed and set off against the world income in Netherlands, the same should not be allowed to be set off against the Indian income of this year or any other year and if the assessee company has not claimed these losses in Netherlands then to allow the set off of losses u/s.72 of the IT Act, 1961(Para 16)   

	AIT-2007-43-ITAT
M/s. Jindal Tractebal Power Company Limited
	AIT Head Note: Though the decision of AAR are binding only in respect of appellant before the AAR yet it has a persuasive value.  As per section 9(1)(vii), the income by way of fees for technical services payable by a person who is a recipient is deemed to accrue or arise in India.  The exception is only in respect of fees payable in respect of services utilized in business carried on by a resident Indian outside India.  Conversely if the services are utilized in a business carried on in India, it will be charged to tax in India as deemed to accrue or arise in India.  In the present case it is seen that M/s. Jindal Tranctebel PCL is a resident in India and is utilizing the services in a business carried on in India.  The sum paid to the non-resident is therefore chargeable to tax in India. (Para 9.4)  

	AIT-2007-45-ITAT
Shri D.J. Mehta
	AIT Head Note: Whatever remuneration was earned by the assessee being a partner, it was on account of services rendered by him for the firm and not on account of investment made by him in the firm.  Unless and until the nexus is established between the borrowed funds and the income of the assessee, the deduction of the interest paid on the borrowed funds would not be allowed against the income.(Para 5) 

we find no force in the contention of the assessee that taxes were paid out of the sale proceeds of part of gold ornaments declared in the VDIS Scheme.  We accordingly find ourselves in agreement with the observation of the lower authorities that the taxes determined on the VDIS on declared amount was paid out of undisclosed source by the assessee (Para 12)  

	AIT-2007-46-ITAT
 Leyland Automobiles, Kadapakkada, Kollam
	AIT Head Note: A combined reading of section 44AF(5), 44AB and 271B leads to the conclusion that if the assessee fails to furnish the audit report as required under section 44AB ( which has been incorporated in sub section (5) of section 44AF) it may be liable to levy of penalty as mentioned in section 271B of the Income-tax Act,1961.  No-where in section 44 AF (right from sub section (1) to sub section (5) it is mentioned that the assessee will be denied the benefit of claiming lower profits and gains than the profit and gains as specified in sub section(1) of section 44AF, if it furnishes the audit report beyond the due date as mentioned in section 44AB.  Thus, it is clear that it is not the intention of the Legislature to altogether deny the benefit of lower profits if the assessee maintains books of accounts and gets them audited and furnishes a report as required under section 44AB though belatedly.(Para 8)   

	AIT-2007-47-ITAT
M/s Jitendra Stone Crushing Co.,
	AIT Head Note: deduction u/s 80IB of the Income-tax Act, 1961- it can be concluded that when the change or a series of changes takes one commodity to the point where commercially it can no longer be regarded as the original commodity, but instead is recognized as a new and distinct article, then it can be said that ‘manufacture’ takes place.  In the present case, the assessee had broken the boulders in small piece, but there is no change in the composition of boulder.  Only the big size had been reduced to small size.  So, it cannot be said that breaking of boulders into small pieces of stone is a manufacturing activity.(Para 6.4)

	AIT-2007-52-ITAT
M/s. Cheminor Drugs Ltd.
	AIT Head Note: if the huge delay of 5-1/2 years in filing appeal could be condoned, which appears to be due to the wrong advice given to the assessee, by pursuing a wrong forum instead of the correct forum, then the aforesaid delay of 38 days, or as the case may be, less than 30 days, may not be necessary to be explained for the reason that such days of around 30 days stated above could be deemed to be within the appealable time prescribed under the statute by treating the order of the Tribunal, as the wake up call that the assessee has to go to the correct forum of the first appellate authority.  Hence, interest of justice would give a perfect licence to treat the receipt of the order of the Tribunal as if the date of receipt of the re-assessment order, so as to enable the assessee to go to a right consultant, having suffered earlier under a wrong consultant, and correctly prepare the appeal before the proper appellate forum. (Para 5.2)

	AIT-2007-56-ITAT
M/s Sucham Finance & Investments (I) Ltd.,
	AIT Head Note: the business activity consisting of purchase and sale of shares has to be treated as speculation business even if the entire business activity of a company consists only of purchase and sale of shares

	AIT-2007-58-ITAT
Mukta Arts Pvt. Ltd
	AIT Head Note: C.I.T. (Appeals) was justifiedin coming to conclusion that the expenses incurred during the production of the film for lodging boarding, Muhurat exp. etc. traveling expenses and claimed as cost of production and claimed as deduction under rule 9A is not deductible and the total amount spent is subject to disallowance u/s. 37(2A) and Rule 6D  

	AIT-2007-59-ITAT
Indo Arab Granites Limited
	AIT Head Note: an expenditure which, in law, cannot be treated as a capital expenditure, merely on account of the fact that the assessee has treated it in its books as   capital expenditure the right to make a correct claim in the return of income is not lost to the assessee.(Para 7)

	AIT-2007-60-ITAT
 M/s.Parul Toys. Hyderabad
	. AIT Head Note : When the proviso to S.44AF subjects itself to ‘conditions and limits specified in clause (b) of section 40’, there is no basis for the assessee to argue that the term ‘book profit’ in sub-clause 2(a) of S.40(b)(v), in the cases where determination of income is done under S.44AF, is to such income determined at 5% of the turnover, and not the Book Profit as per the Profit & Loss Account.  Further, the income determined as a percentage of turnover in terms of S.44AF, in the cases of small traders covered by such section, is only a national figure of income for assessment, and its scope cannot extend to the computation of allowable deduction under S.40(b) towards partners remuneration against such income, especially when the proviso to S.44AF quantified the deduction allowable against such income, as subject to conditions and limits prescribed in S.40(b) without any qualification.  

	AIT-2007-63-ITAT 

M/s. Vignesh Flat Housing
	AIT Head Note : We found that the undisclosed income as declared in the Block Return remained the assessed income.  Revenue did not doubt the veracity of the creditors.  AO did accept the credits as genuine.  Most of the creditors were agriculturists, residing in remote villages and many of them were not having any bank account.  Assessee firm was not professionally managed.  From this it can be concluded that breach flowed from a bona fide belief.  Ex facie it is a venial breach.  Cash appears to be accepted because of the business exigencies.  As such there exists a reasonable cause in accepting cash loans from various parties.  Assessee may therefore be exonerated from the rigour of penalty (Para-12)

	AIT-2007-67-ITAT
Dr.B.Padmaja, Karimnagar
	AIT Head Note : Hardly one notice appears to have been issued to the assessees, date of even that notice issued under S. 154 has not been furnished in the corrigendum order, much less the date of service of such notice to the assessees.  When the date of hearing has been fixed for 24th January, the corrigendum orders have been passed on 25th January itself.  Therefore, no more material or information is necessary than to hold that principles of natural justice have been violated by the CIT(A) towards the assessee.  For all these reasons, the corrigendum orders of the CIT(A) dated 25.1.2005 qualify to be quashed (Para 5.5)

	AIT-2007-79-ITAT
IAC (Assessment) Range IV C
	AIT Head Note: Question No. (1) : Whether the object of the assessee trust is an object of general public utility under section 2(15) of the Income Tax Act, 1961 ? 

Answer : Yes. In the light of the amendments in section w.e.f. 1st April 1984, the assessee trust is eligible for being treated as pursing an object of general public utility under section 2(15) of the Act.

Question No. (4): If the answer to the first question is in affirmative, does the earning of substantial profit by the assessee affect its status as a trust existing for an object of general public utility and consequently the claim for exemption u/s 11, and if so, to what extent, in the light of the judgment of Supreme Court in the case of Addl CIT Vs Surat Art Silk Cloth Manufacturers Association (121 ITR 1). 

Answer : While earning of substantial profit does not affect its status as ‘a trust existing for an object of general utility’, so far as business income is concerned, earning of substantial profits attracts the disqualification, under section 11(4A) of the Act, from exemption under section 11.  As for the exemption of income of the assessee trust under heads of income other than ‘profits and gains from business or profession’ is concerned, the earning of substantial profit does not affect the said exemption.  (Para 10)

	AIT-2007-80-ITAT
Shri Hiralal Lokchandani, Jharsuguda.
	Ait Head Note : the cost of the original asset viz. the raw and uncut diamond is to be substituted by the fair market value of the same as on 1-4-1981 and, therefore, for determining the capital gain in the case of the assessee, the fair market value of the raw and uncut diamond as on 1-4-1987 is to be taken and not the fair market value of the polished and finished diamond. (Para 17)

	AIT-2007-87-ITAT
M/s. Samaj Kalyan Parishad
	AIT Head Note: The test which has now to be applied is whether the predominant object of the activity involved in carrying out the object of the general public utility is to sub serve the charitable purpose or to earn profit.  If the profits must necessarily feed a charitable purpose under the terms of the trust, the mere fact that the activities of the trust yield profit will not alter the charitable character of the trust.  Even if there is no such express provision in the terms of the trust deed, the nature of the charitable purpose, the manner in which the activity for advancing the charitable purpose is being carried on and the surrounding circumstances may clearly indicate that the activity is not propelled by a dominant profit motive.  The mode adopted to carry out the charitable purpose would include a business engaged in for that purpose.  In the light of these principles laid down by the Supreme Court, we are unable to say that the predominant object in carrying on the business of Shilp Kala Kendra is to make profits.( Para 6) 

	AIT-2007-88-ITAT 

Rajiv Piramal Investments Pvt. Ltd.

	AIT Head Note: short term capital gains on renouncing of right shares- before the declaration of issue of right shares, the market rate of the shares ranged between Rs. 240 to 285.  After the shares became ex-right, the rates ranged between 150 to 250.  Considering the entire facts and circumstances cited above and the legal position, we are of the view that it would be fair and reasonable if the ex-right value of the shares is estimated at Rs. 225 and cum-right rate should be taken at Rs. 250.  We, therefore, hold that there was diminution to the extent of Rs. 25 per share.  The assessing officer is directed to re-compute the income under head short-term capital gains on the above basis (Para 14)

	AIT-2007-91-ITAT 

MBL Research and Consultancy Group (P) Ltd
	AIT Head Note:  Deduction under Section 80 IA is admissible when  the assessee company processes the data and thereafter analyses the same using sophisticated computers and proprietary software coupled with proprietary business solutions and dedicated tools, so as to provide market insight, research information and analysis to clients (Para 11) 

	AIT-2007-95-ITAT
Zuari Industries Ltd.
	AIT Head Note: profit arising on the transfer of cement division by way of slump sale is chargeable to tax under the head “Capital Gain” (Para 6)
whether “net worth” so computed can be in negative so as to increase the sale consideration by such negative figure of “net worth” for computing capital gain.  In other words, can the capital gain be more than the sale consideration received by the assessee.  In our humble opinion, the answer is in negative

The language used by legislature in Section 48, thus, itself shows that it never intended negative cost of acquisition.  Since “net worth” in Section 50B is deemed to be the cost of acquisition as per Sub-section (2) thereof, it must also have been intended by the legislature in positive.  Therefore, the expression “reduced by” used by the legislature in Explanation-1 to Section 50B, in our opinion, has been used in the sense that net worth should be arrived at positive figure or at best be reduced to “Nil”.  Consequently, where the liabilities are more, then the value of assets as computed u/s 50B, the net worth, in our opinion, would be considered as “Nil”. (Para 8) 

whether the amount of consideration received by the assessee should be increased by the amount of liabilities of the cement division for ascertaining the full value of consideration in view of the judgment of the Hon’ble Supreme Court in the case of CIT Vs Attili N. Rao, 255 ITR 860.  In our opinion, such contention cannot be accepted(Para 10)

interest on borrowed funds would be allowed irrespective of the fact whether used for day-to-day running of the business or for acquisition of business assets.(Para 13)

interest received by the assessee on refund received from Income Tax Department  is chargeable to tax in the year in which interest on refund is received by the assessee(Para 14)

onus is on the Department to prove that any expenditure was incurred for earning tax free income.  The entire books of accounts were before the Assessing Officer who has not brought any material on record to prove that any interest was paid for earning tax free income u/s 10(33).  Therefore, following the said decision, the disallowance sustained by the Learned CIT (A) is hereby deleted (Para 19)      

	AIT-2007-100-ITAT
Mr. Saleem Fazelbhoy
	AIT Head Note: the assessee is entitled to exemption u/s 54F with reference to the expenditure incurred for making the house habitable ( Para 8) 

	AIT-2007-103-ITAT
The Federal Bank Ltd., Aluva Vs Jt. Commr.of Wealth-tax, Ernakulam
	AIT Head Note: the land acquired by the assessee-bank at Marine Drive, Ernakulam was   constructively used for the commercial purpose of the assessee-bank and therefore the said piece of land could not be treated as an urban vacant land liable to be taxed under the provisions of the Wealth-tax Act, 1957( Para 8) 

	AIT-2007-104-ITAT
M/s. India Equipment Leasing Ltd. Vs Jt. CIT, Chennai
	AIT Head Note:  Reserve Bank of India guidelines alone are not sufficient for recognition of income on cash basis for the purpose of income tax.  There has to be a provision similar to Sec.43D in case of NBFCs also(Para 20)

the guidelines issued by RBI are for identification of assets.  No bank advances money unless adequate security and guarantee is obtained at the time of advancing of the loan.  The guidelines also prescribe for making provision for bad and doubtful debts.  Such provisioning made by the assessee is not allowable as deduction U/s 36(1)(vii) of the Act because of express words of Explanation to the section(Para 29)

RBI guidelines will not override the mandatory provisions of Sec.145 of the Act.  Since the assessee is following mercantile system of accounting, the interest income on NPAs will be assessed to tax on accrual basis (Para 30) 

even where the book profit liability is imposed, he amounts of business loss, unabsorbed depreciation, investment allowance etc.,at the beginning of the accounting year are to be adjusted and set off to the same extent of such brought forward losses, unabsorbed depreciation, etc., as they would have been adjusted or set off had the assessee been assessed to tax in the regular way in accordance with provisions of Section 28 to 43 of the Act, and only the resultant amount of loss,unabsorbed depreciation, etc., can be carried forward to the next year (Para 32)

the assessee has leased out computer along with software.  The life of software is not short.Therefore, the software purchased will be capital in nature (Para 34)

SOD is appropriate method to determine income of hire purchase transactions. (Para 35)  

provision made for bad and doubtful debts following the guidelines issued by Reserve Bank of India in respect of NPAs will not be allowable as deduction. (Para 36) 

assessee was accumulating the sale tax to contingency deposit and not offering the amounts collected for the purpose of Income-tax. The amount is liable to tax as income (Para 39) 

assessee is entitled for higher rate of depreciation on leased vehicles(Para 40)    

	AIT-2007-114-ITAT
M/s.Kwality Fun Foods & Restaurants(P) Ltd. Vs Deputy Comm. IT, Chennai
	AIT Head Note: the assessee advanced money to secure a capital advantage. The expenditure was incurred towards the cost of acquiring the profit earning apparatus. On this factual matrix it cannot be said that the loss caused due to the non recovery of advance was in the revenue filed. It was in the capital filed only. As such it cannot be allowed as a revenue loss. Since it was not a debt, it cannot be allowed as bad debt. (Para 13)  

	AIT-2007-115-ITAT
Smt. Laksmikutty Narayanan, Trichur Vs Asst. Comm. IT, Trichur
	AIT Head Note: the CIT(Appeals) is justified in deleting the addition of Rs.9,02,892/- made by the assessing officer in the hands of the assessee as deemed dividend under s.2(22)(e) of the IT Act, 1961 

	AIT-2007-116-ITAT
M/s. Laukik Developers Vs DCIT, Thane
	AIT Head Note: the building project of the assessee was not a “Housing Project” and accordingly does not qualify for deduction u/s. 801B (10) of the Act. In view of our finding that the building project of the assessee was not a ‘Housing Project” and therefore, the assessee’s case does not qualify for deduction under sec. 801B (10) of the Act, we hold that all the conditions specified u/s. 801B (10) are not satisfied by the assessee and accordingly the assessee is not entitled to any deduction u/s. 801B (10) of the Act on this ground alone (Para 6

	AIT-2007-122-ITAT 

Jayakumar B. Patil Vs Dy. CIT, Kolhapur

	AIT Head Note: The provisions of section 55(3) can be invoked where the cost of previous owner cannot be ascertained. However, if such cost can be ascertained, then, this provision has application. On consideration of facts, it is found that previous owners had received the shares by way of gift and, therefore, their cost was nil. Thus, it cannot be said that cost of previous owner cannot be ascertained. ( Para 3.1) 
the value of the right of revocation on various valuation dates, till the date of revocation of the gift, was nil. On the basis of assessee’s own conduct, we are of the view that the assessee was not entitled to deduct any cost in computing the short-term capital loss.( Para 3.3) 

	AIT-2007-131-ITAT Shri Vijaysinh R. Rathod
	AIT Head Note: 
the possession of land held by assessees’ is not as Alwara right holder but on occupancy rights as per D & NH Land Reforms Regulation, 1971.  The occupancy rights in these lands, therefore, amount to be capital assets within the meaning of Section 2(14), the sale whereof is liable to be taxed as capital gain under Section 45.  In consideration of above facts, circumstances, arguments and case laws, it is clear that assessees have sold capital asset as owners of land in question, cost of acquisition is clearly ascertainable, which is to be substituted by fair market value as on 1-4-1981 as prayed to be opted. (Para 51) 

the cost of acquisition in the hands of the fore-fathers of the assessee being the previous owner, if cannot be ascertained, is to be the fair market value on the date on which capital assets became property of the previous owner and in that case also the assessees would be entitled to substitute the fair market value as on 14..1981 u/s.55(2) of the Act and that has to be allowed as a deduction with benefit of indexation cost as aforesaid. (Para 54) 

the sale of Occupancy right is the transfer of capital asset and would be chargeable to capital gain tax subject to deduction of the market value of the rights as on 1.4.1981 with benefits of indexation cost as aforesaid.(Para 55) 

	AIT-2007-138-ITAT
Shri Pradeep Gupta Vs Assistant CIT, Udaipur
	AIT Head Note: Tax on the income earned from T.V. programme “Kaun Banega Kororepati - such this issue is certainly beyond the scope of sec. 154 and hence the A.O. was not justified in taxing the income @ 40% in the certification proceedings (Para 9) 

	AIT-2007-139-ITAT
D.N. Thakur Vs ITO, Bushehar
	AIT Head Note: Matiz car received by the assessee on the basis of scratch Card on purchase of refrigerator falls within the definition of lottery under section 2 (24)(ix) read with Explanation to the said section (Para 16) 

	AIT-2007-141-ITAT
Steel Authority of India Ltd.
	AIT HEAD NOTE : even if the installation or assembly project does not belong to the assessee, it is a fact that he has been providing supervisory services for installation purposes as and such services have been provided for a period exceeding six months.  To our mind, supervisory activities by themselves, in such a situation, constitute PE.  Consequently, we are of the view that the provision contained in Para 5 of Article 12 is applicable. (Para 7.1) 

The rate of 10%, provided in the DTAA, is not applicable as the receipts are not taxable under Article 12 of the DTAA.  (Para 7.4)

	AIT-2007-143-ITAT
Mahindra & Mahnindra Limited Vs Additional Director of Income Tax, Mumbai
	AIT Head Note: No appeal to Commissioner (Appeal) is maintainable against the certificate issued by a chartered accountant certifying certain rates as the rates at which taxes were required to be deducted at source from the remittances made by the assessee tax deductor, from a particular remittance to a non resident (Para 9)

	AIT-2007-144-ITAT
Mercedes Benz India Ltd. Vs Jt. CIT, Pune
	AIT Head Note: Contribution of technical know-how by the foreign company to the Indian company only represented a mode of discharging its capital contribution in the floatation of Indian company and therefore, the same cannot involve in any expenditure allowable under the Income-tax Act (Para 3.2)

when the ITO adopted one of the courses permissible in law and it has resulted in loss of revenue of where two views are possible and the ITO has taken one view with which the CIT does not agree, it cannot be treated as an erroneous order prejudicial to the interest of revenue unless the view taken by the ITO is unsustainable in law.(Para 8)

CIT was not right in law in invoking the jurisdiction u/s 263 of the act (Para 9) 

	AIT-2007-148-ITAT
Artmis Exports Pvt. Limited Vs ITO, Mumbai
	AIT Head Note: Only sale proceeds received in or brought into India by the assessee in convertible foreign exchange within prescribed time is considered as export turnover and hence, for reducing export turnover in respect of trading goods from total turnover, only the realized sale proceeds of trading export turnover has to be considered and hence, we are of the considered opinion that the Assessing Officer has correctly calculated the adjusted total turnover by reducing the realized trading export turnover of Rs.57,71,508/- from total turnover of Rs.99,49,072/- 
If contention of the assessee is accepted and both realized and unrealized trading export turnover is reduced from total turnover, the assessee will get extra deduction because profit on account of unrealized trading export turnover stands included in adjusted profit to business because only profit on account of realized trading export is excluded from total profit of business to work out adjusted profit of business as per Explanation (b) to section 80HHC (3).
the Assessing Officer was not correct in deducting the direct cost of un-realized trading export also from trading export turnover for the purpose of calculating profit with regard to trading export as per section 80HHC (3)(b)(Para 5)

	AIT-2007-154-ITAT Plaza Investments Pvt. Ltd. Vs ITO, Mumbai
	AIT Head Note: What is really important is that a bench of the Tribunal may indeed be under a bonafide impression that it is open to the Tribunal to take an independent view when co ordinate benches have not taken into account the ratio of binding judicial precedents, and that those benches did not follow the binding judicial precedents.  This impression could be erroneous on both the counts but then that is an error of judgment and not an error of omission.  Therefore, in the given circumstances, not sending a matter to the larger bench, howsoever erroneous as it may be, can only be an error of judgment and not something on which no two views are possible.(Para 5)

We are, therefore, unable to accept revenue’s contention that a considered opinion expressed by the Tribunal, after applying its mind to an issue in appeal, cannot be unsettled even if the mistake in the process of reasoning is a simple mistake apparent from record on which no two views are possible(Para 9) 

The Tribunal did commit an error, which is apparent from record, in holding that assessee’s dividend income could be taxed under the head ‘income from business’(Para 10)

	AIT-2007-160-ITAT Mr. Habibullah Khanyari Vs Dy. CIT, Mumbai
	AIT Head Note: Sub-section (2) of Section 158BFA is a badly drafted provision and it does not specify the circumstances under which penalty can be levied by the AO.  The first proviso only specifies certain exceptions which will take a case out of the ambit of Sub-section (2).  However, sub-section (2), which in a way can be said to be the charging section, is completely silent about the circumstances which may lead to levy of penalty on the assessee.  The second proviso authorizes the AO to the undisclosed income returned by the assessee.  When sub-section (2) does not prescribe any circumstances, subjecting the assessee to the rigour of levy of penalty, it is entirely the discretion of the AO to levy or not to levy penalty.  In the present case, the assessee returned undisclosed income of Rs.95,41,081/-, which was virtually accepted by the AO with some minor variations.  The undisclosed income determined by the AO was accepted by the assessee and no appeal was filed.  Even though full taxes were not paid before filing the return, the same were paid subsequently alongwith interest.  Nevertheless the AO invoked the second proviso and levied the impugned penalty with reference to the addition made by him.  There is no basis whatsoever for holding that the A O’s order is erroneous and prejudicial to the interest of the Revenue.  The AO arrived at a conscious decision after duly considering the detailed replies filed before him and u/s. 263 the CIT cannot substitute his opinion in place of the opinion of the Assessing Officer.  The view taken by the AO is a possible view, which cannot be said to be unsustainable in law.  The learned CIT has wrongly invoked his jurisdiction u/s. 263 of the Income Tax Act.  The order passed by him u/s. 263 is therefore, quashed.(Para 10)

	AIT-2007-161-ITAT M/s. Asheesh Securities Ltd Vs Dy. CIT, New Delhi
	AIT Head Note: The combined affect of the provisions of sections 158BA(3), 158BB(1)(a) and Explanation (a) to section 158BA(2) is that what has already been included in a regular assessment under section 143(3) cannot be included in the block assessment under section 158BC (Para 8)

we restore this issue to the file of the learned CIT(A) with the directions that he would verify the contention of the assessee that undisclosed income as returned in the return of undisclosed income under section 158BC had already been offered to assessment during the course of regular assessment proceedings under section 143(3) and the tax thereon had already been paid before the assessee filed appeal against block assessment order before the learned CIT(A).  If the learned CIT(A).  If the learned CIT(A) finds answer to these questions in favour of the assessee, the taxes paid by the assessee in the regular assessment proceedings tantamount to tax already paid in relation to admitted income as per return filed under section 158BC (Para 9)

	AIT-2007-162-ITAT PI Industries Ltd Vs ACIT, Udaipur
	AIT Head Note: the amount paid to employees under the VRS was an allowable deduction as the expenditure was incurred on the grounds of commercial expediency and the expenditure was laid out wholly and exclusively for the purposes of the business of the assessee.(para 8)  

the expenditure of VRS deserves deduction in entirety in the year in which it is incurred.  Since the assessee paid the amount in the year in question, which has not been disputed by the Revenue, in our consideration opinion the entire amount is deductible as claimed by the assessee. (Para 9)

	AIT-2007-163-ITAT
Set Satellite (Singapore) PTE Ltd Vs Dy DIT, Mumbai
	AIT Head Note: The tax liability of a foreign enterprise, in respect of its dependent agency permanent establishment, is not extinguished by making an arms length payment to the dependent agent. There is no dispute in the present case to the extent that the assessee company has a dependent agent in India, and that the profits of the dependent agency permanent establishment are, therefore, taxable in India. Since the assessee has not produced any details of computation of profits of such DAPE, and had instead accepted the tax liability on presumptive basis @ 10% under CBDT circular No. 742 at the time of filing of income tax return, we are of the considered view that the Assessing Officer had rightly taxed the income of Rs 13,58,43,976 on that basis. The relief given by the Commissioner by holding that the taxability of arms' length remuneration to the dependent agent extinguishes the tax liability of dependent agent permanent establishment as well ,is unjustified and we vacate the same. (Para 31)

	AIT-2007-168-ITAT
Late Shri D.T.S Rao Vs ACIT, Mysore
	AIT Head Note: The limitation is to be reckoned from the date of last panchnama and not from the date on which statement has been recorded.  If the statement is recorded during the course of search, then mention of such recording of statement is to be given in para 6 of the panchnama.  Unless that mention is available in the panchnama, the statement cannot be a statement during the course of search.(Para 44)
As per the facts on record last panchnama dated 19th Feb, 96, as there is no seizure vide panchnama dated 25th Apr, 96 besides the facts that panchnama dated 25th Apr, 96 is not a valid panchnama.  Hence, it is held that order passed by the Assessing Officer is barred by limitation. (Para 46)

	AIT-2007-180-ITAT
Lustre Tiles Ltd Vs ACIT, Alwar
	AIT Head Note: Non-allowing a benefit for which the assessee was very much entitled to well within the provisions of law and it was also intimated to the AO by the assessee vide its reply in answer to query raised by the department during the assessment proceedings and sufficient materials were there available on the record of the AO, the denial of the same by the AO in the assessment order is a mistake apparent from the record which needs rectification under section 154 of the Act.  It is an established position of law that an AO is supposed to pass a just assessment order, even allowing the statutory benefit as per the law for which the assessee has not made any claim in its return of income or otherwise for which it is very much entitled to.( Para 10)

Jurisdiction under section 154 of the Act to rectify the mistake is much wider than provided in Order XL VII Rule 1 of CPC, 1908, and, therefore, relied could be allowed in the rectification proceedings if all the factual materials necessary for allowing the relief were available on record and such relief could not be denied merely because assessee had omitted to claim the same.  We thus holding the mistake, if any, on the part of the assessee to press its above claim before the AO during the assessment proceedings or on subsequent occasion as bonafide one, hold further that such omission constituted mistake apparent from record which can be rectified under section 154 of the Act.(Para 10)   

	AIT-2007-186-ITAT
Roxon OY Vs DCIT
	AIT Head Note: In the case of a turnkey contract, which includes offshore supply of machineries etc, the profits which are to be taxed will only be the profits which can be attributed to the work effectively carried out by the PE. (Para 19) 

Due to operation of force of attraction principle, a transaction between an enterprise and PE state cannot be held to be taxable in source state when such a transaction directly by the PE to customer in source state does not lead to taxability in the source state.  In other words, force of attraction only extends the scope of transactions which are to be taxed in the source state and not the nature of transactions which are to be taxed in the source state (Para 19)

Under the provisions of Article 7(1)(b), on the facts of this case, sale of equipment directly by the head office of the foreign enterprise directly to NSPT does not lead to taxability of profits thereon in India. (Para 22)

	AIT-2007-194-ITAT
Aggarwal Mitra Mandal Trust Vs DIT, New Delhi
	AIT Head Note: The application of Section 13 thus falls within the exclusive domain of the AO and the provisions contained therein can be invoked by him while framing the assessment and not by the CIT while considering the application for registration under Section 12AA. (Para 7)
The action of the learned D.I.T.(Exemption) in refusing to grant registration to the assessee trust on the ground of violation of the provisions of Section 13(1)(b) was not justified especially when he had not doubted either the genuineness of the activities of the assessee trust or the nature of its object being charitable(Para 8) 

	AIT-2007-205-ITAT
Ms. Sushila M. Jhaveri Vs ITO, Mumbai
	AIT Head Note : Exemption under sections 54 and 54F of the Act would be allowable in respect of one residential house only.  If the assessee has purchased more than one residential house, then the choice would be with assessee to avail the exemption in respect of either of the houses provided the other conditions are fulfilled.  However, where more than one unit are purchased which are adjacent to each other and are converted into one house for the purpose of residence by having common passage, common kitchen, etc., then, it would be a case of investment in one residential house and consequently, the assessee would be entitled to exemption. (Para 11) 

	AIT-2007-209-ITAT
M/s. Syncome Formulations (I) Ltd Vs DCIT, Mumbai
	AIT Head Note: The Assessing Officer is not permitted to deviate from book profit while computing the deduction u/s. 80HHC (Para 63)

The deduction u/s. 80HHC in a MAT scheme is from the taxable income, which is otherwise the adjusted book profit.  If no deduction is available to an assessee, the gross total income itself is the taxable income of the assessee.  MAT scheme does not provide for deductions.  Therefore, the interpretation is that the adjusted book profit of a company itself is the gross total income of that assessee-company.  The deduction u/s. 80HHC is in that way given out of gross total income in a case falling under MAT.  This in turn means that Section 80HHC should be computed on the adjusted book profit.  Sections 115J, 115JA and 115JB come into operation, as the regular profits has been substituted by the book profit.  Once the substitution is over, there is no way t go back to the normal computation process of statutory profit, which has already been overwhelmed by sections 115J, 115JA and 115JB come into operation, as the regular profits has been substituted by the book profit.  Once the substitution is over, there is no way to go back to the normal computation process of statutory profit, which has already been overwhelmed by sections 115J, 115JA and 115JB.  This reconciles the alleged incompatibility pointed out by the Revenue that the deduction available to an assessee under Chapter-VIA is subject to section 80AB.  Therefore, we find that the deduction u/s. 80HHC in a case of MAT assessment is to be worked out on the basis of the adjusted book profit and not on the basis of the profit computed under the regular provisions of law applicable to the computation of profit and gains of business or profession.(Para 66)

	AIT-2007-214-ITAT
M/s Norasia Lines (Malta) Ltd. Vs ACIT, Cochin
	AIT Head Note: if the non-resident assessee’s case is covered u/s 172(1) and subsequently he opted for the assessment to be made of his total income u/s 172(7), whether he is liable for interest to be levied u/s 234B and 234C, even if the assessment is completed u/s 143(3), in view of the CBDT Circular No. 9 of 2001 dated 9.7.2002-The legal fiction has to be carried to its logical conclusion and all the consequences would flow from such fiction.  When amount paid is treated, as advance tax there is no reason why interest should not be allowed if such advance tax is found to be in excess and is refunded.  This is the ratio of the decision.  However it is being understood, as if it was held that assessee has an obligation to pay advance tax and if not paid or paid short, the assessee would be liable to pay interest under section 234 B & 234C of the Income tax Act.  No such inference is possible.  No such support can be derived by the revenue from the decision.  Second Circular of CBDT is based upon misinterpretation of the judgment of the Hon’ble Supreme Court.  Thus levy of interest on the basis of the circular, in our opinion, is totally unjustified.(Para 13)

no interest u/s 234B and 234C could be levied on the basis of Circular No. 9 of 2001 or under any other provision of the Act.(Para 16)

	AIT-2007-218-ITAT
M/s. West Asia Maritime Ltd Vs ITO, Chennai
	AIT Head Note: Tax at source in the context of payment made under the alleged Agreement for Bare Boat Charter cum Demise -It is not open for a person making payment to a non resident to take a unilateral decision that the payments made by him are not sums chargeable to tax.  To take that view the concurrence of the Assessing Officer as provided in sub-section(2) of section 195 is sine qua non.  Section 195 is for tentative deduction of income-tax subject to regular assessment.  By the deduction of tax the rights of parties are not, in any manner, adversely affected.  Where there exists a doubt as to the chargeability of income to tax, there also tax is to be deducted at source ex abundanto cautela.  In the present case the attendant circumstances suggest that ex facie the amount paid is not for the acquisition of the ship, but for the user of the ship, as such taxable.  Therefore the assessee cannot be exonerated from the obligation of deduction of tax at source.  We uphold the order of the Commissioner (Appeals) (Para 35)

	AIT-2007-223-ITAT
M/s. Mukund Limited Vs JCIT, Mumbai
	AIT Head Note: The consideration of Rs.2.04 crores paid by the assessee company for obtaining the leasehold rights from MIDC in favour of the assessee for a period of 99 years is capital in nature and therefore, not allowable as deduction to the assessee. (Para 26)

	AIT-2007-224-ITAT
M/s. Indian Syntans Vs Dy. CIT, Chennai
	AIT Head Note: The reopening of assessment is not permissible on change of opinion (Para 25) 

Once the notice u/s. 143(2) was not served on the assessee, the amended proviso to section 148 will not apply and the amended proviso to section 148 will apply to the cases where notice u/s. 143(2) is served after the expiry of twelve months as specified in the proviso to sub-section (2) of section 143 between the period 1.10.1991 to 30.9.2005.(Para 34) 
the receipt of sum relating to surrender of technical know-how being a capital receipt is not liable to capital gain tax for the assessment year in question(Para 40)

the receipt of non-compete fee is in view of the restrictive covenants as mentioned in article 3 of the agreement and accordingly this non-compete fee is for not doing the business of similar nature in any manner as prescribed in article 3 of the agreement.  Hence this sum received in lieu of this agreement is neither taxable as income or capital gain.(Para 45) 

once the profit & loss account is certified by the statutory auditor and approved by the company in its general meeting and thereafter filed before the Registrar of Companies and accepted by the authorities, then the assessing officer has no power to recomputed the income under the Companies Act and the assessing officer has only limited powers of making increases and deductions as provided in Explanation to section 115J.(Para 49)   

	AIT-2007-228-ITAT
M/s Asia Pacific Marble Pvt. Ltd Vs ACIT, Mumbai
	AIT Head Note: the activity of the assessee of cutting marble blocks and readying the cut marble slabs for end-use in construction of buildings amounts to production of an article or a thing even if there may be certain doubt as to whether or not the same constitutes manufacturing activity.  We therefore reverse the impugned order and direct the assessing officer to grant the assessee such deduction u/s 80IB that he may be entitled to on account of having produced marble slabs (Para 25)

	AIT-2007-229-ITAT
Industrial Development Bank of India Vs ITO, Mumbai
	AIT Head Note: whether or not Section 193 of the Act requires tax to be deducted at source in respect of the provision for 'interest accrued but not due' made by an assessee where the ultimate recipient of such 'interest accrued but not due' cannot be ascertained at the point of time when the provision is made.
whether a penalty under the said section can be imposed at all, as a consequence of non deduction of tax at source, after the insertion of section 271 C
the default was on account of deduction of tax at source. Such a default, for the reasons set out above, cannot be visited with penalty under section 221. (Para 19)

	AIT-2007-230-ITAT
M/s E.I. Dupont India Ltd. Vs ACIT, New Delhi
	AIT Head Note: While computing this loss the assessee claimed deduction of a sum of Rs. 3,19,93,825/- under the head ‘Repairs and maintenance on lease-hold premises’.  In the accounts of the assessee the expenditure had been capitalized and depreciation of Rs. 51,34,664/- was reduced therefrom in “Schedule V-Fixed Assets” appended to Balance-Sheet .  In the income-tax return the assessee treated the entire expenditure as revenue expenditure and claimed 100% deduction.  AO held that the assessee was not entitled to adopt two different strategies under Companies Act and Income-tax Act. (Para 2)  
for the purpose of determination of the nature of expenditure incurred by the assessee, the fact that the premises are lease hold must be ignored and it should be assumed that the premises belonged to the assessee.(Para 10) 

the expenditure has been incurred as a part of overall enhancement and improvement of the available premises with a view to acquire a fresh benefit or advantage. For that purpose the assessee has incurred an expenditure of Rs.1,26,57,696/- by way of interior work at Delhi and of Rs.54,81,444/- by way of interior work at Bombay. Besides an expenditure of Rs.5,17,000/- has been incurred on roof insulation. Apart from these expenses the other expenses cannot be said to be related to building premises, except that they have been installed at the leased premises. The expenditure is on new installation for the purpose of heating and cooling of the premises and for the purpose communication network and demarcation of the premises among employees. The expenditure is in the nature of new installation and not in the nature of repairs and renovation. During the course of hearing before us the assessee has argued that the expenditure was on wires, hubs, switches, modems etc. We do not agree. The expenditure is to bring into existence a sophisticated communication system to bring about connectivity of the assessee’s office in Delhi and Bombay with other establishment of the assessee in India and abroad. The expenditure is not merely on wires and cables etc. but expenditure is on installation of sophisticated network. Taking into consideration all these aspects we hold that the assessee was not at all justified in treating such expenditure as part of repairs and renovation.(Para 15)

	AIT-2007-231-ITAT
M/s Ontrack Systems Ltd. Vs ACIT, Chennai
	AIT Head Note: development work involved in the creation of web portal www.city4u.com is a highly creative and challenging task and in no circumstances, the same can be equated to the data entry jobs, where the prime focus is to digitize the given content from paper into a text/image format without introducing any changes to the content. In view of this, we hold that creation of website is designing within the definition of the word 'design' for the purpose of claiming of deduction under sec.80-O of the Act. (Para 10)

	AIT-2007-233-ITAT
Japan Broadcasting Corporation Vs ACIT, New Delhi
	AIT Head Note: salary and bonus received by the assessees outside India is taxable in India u/s 5(1)(c) of the IT Act, specially when as per terms of employment, his office was based in New Delhi and he was responsible to Delhi office even though, he rendered services outside India.
the salary for the whole year accrued to him because of his assignment as Chief of News Bureau Office, New Delhi.  It would be obvious to any one that NHK-Japan would have offices at least in Bangkok, US and UK and as such there would have been no need for his to travel to these places to gather news independently.  The purpose obviously was to gather stories which were relevant to and had impact on the South Asia region.  There is nothing on record that his salary structure was changed when he visited US and UK so as to amount to relocation.  The assessee continued to occupy the rent free accommodation throughout the year.  Therefore, we are of the considered view that the whole of the salary, income and bonus accrued to the assessee in India. (Para 6.2)

	AIT-2007-236-ITAT
M/s Sheraton International Inc. Vs Deputy DIT, New Delhi
	AIT Head Note: The main purpose/intention of the association between the assessee and the Indian clients/hotels was to promote the hotel business in their mutual interest through worldwide publicity, marketing and advertising and the various facilities as well as services were merely the means to attain this main objective.  The same, therefore, were ancillary and auxiliary services to the main job undertaken by the assessee company of promoting the hotel business by worldwide publicity, marketing and advertisement (Para 51)

various services rendered by the assessee to enable it to complete efficiently and effectively the job undertaken by it as an integrated business arrangement to provide the services relating to advertising, publicity and sales promotion including reservations of the Indian hotels worldwide in mutual interest cannot be relied upon by picking and choosing the same in isolation so as to say that part of the consideration received by the assessee, as attributable to the said services, was in the nature of ‘royalties’ or ‘fees for included services’.  Such an approach adopted by the Revenue authorities, in our opinion, was neither permissible in law nor practicable in the facts of the case and the conclusion drawn by them on the basis of such approach to cover the said services taken individually or in isolation divorced from the main intention within the meaning of ‘royalties’ or ‘technical services’ as defined in Explanation – 2 to Section 9(1)(vi) or to Section 9(1)(vii) and/or that of “royalties” or “fees for included services” as defined in Article 12(3) and 12(4) of the DTAA between India and USA was neither well-founded nor justified. (Para 73)

a close reading of the relevant agreements especially the payment clause, the predominant nature of the services rendered, the integrated arrangement between assessee company and Indian hotels/clients as well as the nature of relationship between them as reflected in the relevant agreements so also as understood by both the sides leaves no doubt that the entire consideration was paid by the Indian hotels/clients to the assessee company for the services rendered in relation to advertisement, publicity and sales promotion of the hotel business worldwide and this being so as well as considering all the facts of the case including especially the fact that other services to be rendered by the assessee as enumerated in the various Articles of the relevant agreements were merely ancillary or auxiliary in nature being incidental to the integral job undertaken by the assessee to provide the services in relation to advertisement, publicity and sales promotion of the hotel business worldwide, it is very difficult to accept the stand of the Revenue that the amount so paid for the use of a patent, invention, model, design, secret formula or process or trademark or similar property or for imparting of any information concerning technical, industrial, commercial or scientific knowledge, experience or skill as envisaged in Article 12(3)(a), 12(4)(a) or 12(4)(b) of the DTAA or in Section 9(1)(vii) read with Explanation 2. (Para 77)

all payments made to the assessee by the Indian hotels/clients were subject to deduction of tax at source and although no tax was actually deducted at source, the assessee could not be held to have committed default in paying the advance tax. Consequently, there could be no liability to pay interest u/s 234B. (Para 110)

the payment of contributions, in respect of the said programme was not made by the Indian hotels/clients to the assessee company in pursuance of the agreements entered into between them and whole of the amount received as contribution under these programmes was to be given back to the members in the form of various rewards through SCI Points as per the scheme itself as is evident from the relevant, programme guide. In these circumstances, the amount received by the assessee company from the Indian hotels/clients in respect of the said programmes could not be treated as 'royalty' or 'fees for technical or included services' either under the, relevant provisions of the income-tax Actor even under the DTAA (Para 114)

	AIT-2007-238-ITAT
M/s. Leben Laboratories Ltd Vs DCIT, Mumbai
	AIT Head Note: We have already referred to the relevant provisions of sub-section (9) of section 80IA.  It clearly provides that where any amount of profit of an undertaking or of an enterprise of an assessee is claimed and allowed under this section then deduction to the extent of such profit shall not be allowed under any other provisions of chapter VIA under the heading “C-Deductions in respect of certain incomes”.  Section 80 HHC falls under the above heading in chapter VIA.  Therefore, while computing the relief u/s 80HHC, the tax authorities duty bound to give effect to both the limbs provided in section 80IA(9).  Therefore, in our opinion, the lower authorities were justified in reducing the profits of business of the undertaking by the amount of profits allowed as deduction u/s 80IA while computing the deduction u/s 80HHC. (Para 19)

	AIT-2007-239-ITAT
Shri Rajeev Tandon Vs ACIT, New Delhi
	AIT Head Note: cash credits of Rs. 3,66,242/- introduced by the assessee in his books by way of gifts -question requires to be determined by us is whether the amount received by the assessee was genuinely received as gift.  In this regard we may mention that undisputedly the donors had no occasion for making gifts of such huge amounts to the assessee.  Further, the donors were not related to the assessee.  The another question which remained unanswered in the entire case, either by the assessee or by the donors is, as to why the donors parted with such huge amounts by gifting the same to the assessee merely out of love and affection depicted through letters when neither there was any occasion nor they were related to the assessee nor there was any reciprocity between them regarding exchange of such gifts.  Now, the simple question which arises in mind is whether it is humanly probable that a person may give away his hard earned money, earned in foreign country, as a gift to an Indian acquaintance merely out of love and affection when that Indian is not related to him and that NRI donor has no occasion or giving the amount in gift.  If we put this question to any human being having a normal human behaviour the obvious answer would be ‘no’.  Therefore, applying the test of human probabilities, as laid down by the Apex Court in the cases (Supra), the AO was fully justified in coming to a conclusion that these were bogus gifts made by the donors to the assessee, which was assessee’s own unexplained money routed through the donors simply to increase the capital of the assessee to enable the assessee to purchase the house for a sum of Rs. 47.5 lakhs.  The AO was further justified in treating the gifts as not genuine and adding the same to the income of the assessee u/s 68 of Income Tax Act, 1961 as income from other sources. (Para 25) 

	AIT-2007-242-ITAT
M/s Booz Allen & Hamilton Inc. Vs JDIC, Mumbai
	AIT Head Note: Payment received by one Non-Resident Company from other non-Resident Company- interest u/s 234B is not leviable as the entire income was subjected to tax deductible at source.  The liability for payment of advance tax arises u/s 208 of the Act and the advance tax payable has to be computed u/s 209.  Section 209 (1)(d) clearly stipulates that income tax shall be reduced by the amount of income tax, which would be deductible or collectable at source during the relevant financial year (Para 13)

	AIT-2007-243-ITAT
M/s. Visharad Automobiles Financiers Pvt. Ltd Vs ACIT, Meerut
	AIT Head Note: Article 366(29A) of the Constitution of India recognizes a hire-purchase as a sale of goods. Once this is so, it would be a travesty of justice to consider such a transaction as a loan or advance of money for the purposes of bringing it within the ambit of the levy of the interest tax under the Interest Tax Act, 1974. This is not, and can never be, the intention of the legislation (Para 24) 

The hire charges in question are not chargeable to interest tax under the Interest tax Act (Para 29)

	AIT-2007-244-ITAT
M/s IIT Investrust Limited Vs ITO, Mumbai
	AIT Head Note: assessee company incurs loss of Rs.5.00 lacs in purchase and sale of shares and earns positive income of Rs.3.00 lacs from other business activities, income of Rs.1. 50 lacs by way of rent from house property and income of Rs.1.00 lac by way of interest. As per the decision of the Special Bench in the case of Concord Commercials Pvt. Ltd. (supra), the loss under the head "profits and gains from business" would be computed at Rs.2.00 lacs. This loss will have to be set-off against the rental income chargeable under the head "Income from house property" and interest income chargeable to tax under the head "Income From Other Sources". Thus, income by way of rent from house property would be wiped out and income under the head "Income From Other Sources", would be reduced to Rs.50,000/-. As a consequence thereof, there would be neither loss nor profit under the head "Income From Business". Thus, the gross total income would come to Rs.50,000/- which is chargeable to tax under the head "Income From Other Sources" and consequently, the first exception would apply since the gross total income mainly consists of income under the head "Income From Other Sources" (Para 12)

assessee incurs loss of Rs.5 lakhs in purchase and sale of shares, earns profit of Rs.3 lakhs in other business activity, income of Rs.l,00,000/- by way of rent from house property and interest income of Rs.70,000/-. In this case, the business loss would be Rs.2 lakhs which would be set off against income of Rs.l,70,000/- being under the heads "income from other sources" and "Income from house property". In this process, the entire income under the heads "Income From Other Sources" and "Income from house property" would be wiped out and the net result would be "Nil" income under the heads "Income From Other Sources" and "Income from house property", This would leave unabsorbed business loss of Rs.30,000/- which would be carried forward to the next year. Thus, in this case, the gross total income would be "Nil'" and, therefore, the first exception would become inapplicable. Consequently, the provisions of Explanation to Section 73 would be attracted and as a result thereof, the loss in sale of shares amounting to Rs.5.00 lacs would be treated as speculative loss by virtue of deeming provisions of Explanation to Section 73 of the Act.(Para 12)

	AIT-2007-245-ITAT
M/s. Siapem UK Limited Vs Deputy DIT, Mumbai
	AIT Head Note: The assessee company is incorporated under the laws of United Kingdom. Its operations in India pertain to execution of certain contract works awarded by certain Indian companies. In order to execute these contracts, the assessee company entered into various sub-contracts, which include the sub-contracts with M/s. Valentine Maritime (Gulf) LLC, UAE. 
whether the Assessing Officer having already assessed the income in the hands of the real assessee, can make a protective assessment in the case of the assessee holding it to be agent of Valentine -It is true that the department may not be sure as to in whose hands the income should be brought to the charge of tax or for which assessment year such income is assessable. In such a situation, the department is legally justified in making two assessments out of which one is substantive assessment and the other is protective assessment. This is what has happened in the present case. The Assessing Officer has brought to a charge of tax the relevant income on substantive basis in the hands of Valentine and on protective basis in the hands of the assessing company (Para 17) 

the appeal in the case of Valentine was dismissed by the CIT(A) on 28th July 2003 and thus the assessment in the case of Valentine achieved finality. In our view, the learned CIT(A) was wholly unjustified in relying on the Andhra Pradesh and Kerala High Courts decisions referred to supra, which are clearly distinguishable on the facts and further in confirming the protective assessment made in the case of the assessee company even though substantive assessment was confirmed by him.(Para 18)

	AIT-2007-248-ITAT
ABG Heavy Industries Ltd Vs Deputy CIT, Mumbai
	AIT Head Note: the assessee is merely engaged in the business of “supplying, installing, testing, commissioning, and maintaining” the cranes at the port and not in the business of developing, maintaining and operating a port. This case of the assessee does not fall within the first limb of the definition of “infrastructure facility” as given in section 80IA(12)(ca)(i). (Para 15)

As the meaning of the term “port” is plain, unambiguous and admits of only one meaning, the need for altering the said meaning does not arise. Inconvenience or hardship to the assessee cannot alter the meaning of the term ‘port’ employed by the legislature in section 80-IA(12) (ca)(i) as the meaning of the term ‘port’ is quite well established and clear on its face. It is not our function to rewrite a statute and exercise legislative power so as to treat the cranes deployed at a port as port or notified public facility even in the absence of such a notification.(Para 20) 

the cranes deployed by the assessee at JNPT are neither a port under the first limb of the definition nor a public facility notified by the CBDT in the Official Gazette under the second limb of the definition. Besides, the terms  of the contract as also the rates at which the assessee is being paid by JNPT make it amply clear that the assessee is not being paid for the operation of the cranes but for supply, installation, testing, commissioning and maintenance of the cranes (Para 21)

	AIT-2007-250-ITAT
M/s Aztec Software & Technology Vs ACIT, Bangalore
	Whether, it is a legal requirement under the provisions of Chapter-X of the Income-tax Act, 1961 that the Assessing officer should prima facie demonstrate that there is tax avoidance before invoking the relevant provisions and if so, what is the degree of proof required to be brought on record by him?

	AIT-2007-254-ITAT
M/s KS International Vs ACIT, Karnal
	AIT Head Note: by adding the words “any business” in section 80IB, no material difference in interpretation follows, vis-a-vis the interpretation given u/s 80HH - the assessee is not entitled to deduction u/s 80IB on profit form DEPB Scheme(Para 9) 

	AIT-2007-255-ITAT
M/s Kwal Pro Exports Vs ACIT, Jodhpur
	AIT Head Note: assessee had purchased items like coffee table, almirah, medical box, dining table, glass almirah, TV cabinet and stand. These items have been purchased by the assessee as such and then the processes of grinding, surface smoothening, chemical dipping and treatment, drying, heating, polishing, bar coding and tagging and primary packaging and final packaging have been performed. - the assessee was not manufacturing or producing any article or thing as contemplated u/s 10B but was simply engaged in the polishing and finishing of the fully manufactured items purchased by it. Consequently, the benefit of exemption u/s 10B was rightly not available to the assessee (Para 21) 

	AIT-2007-266-ITAT
Ravindra Annexe Vs DDIT, Mumbai
	AIT Head Note: Long Term Capital Gain arising to non-resident on account of sale of a Listed Security is to be taxed at 20% and not at 10% as per the proviso to section 112. 

the proviso to Section 112(1) of the Act does not apply to the case of assessee and consequently, the rate of tax on long term capital gain computed under the first proviso to Section 48 would be 20%.(Para 18) 

	AIT-2007-276-ITAT
Shri R M. Chinniah Vs ITO, Pudukottai
	AIT Head Note: The Assessing Officer cannot accept any bonafide explanation of the assessee as the Assessing Officer has no discretionary powers. The plea of the assessee that on account of bonafide belief, he cannot foresee the addition by Assessing Officer towards cost of construction and could not pay the advance tax cannot be entertained and the same has to be treated as excluded because not expressly provided under section 234B. If we entertained such explanation of the assessee then it will amount to adding new proviso to sec.234B which are impliedly excluded by the legislature in its system and it amounts to changing the mandatory provisions of section 234B to discretionary, which is not permissible in law (Para 11) 

The interest under sec.234B is not penal in nature but one is compensatory and the same is leviable because assessee utilised the public money and payment of interest is for utilization of public money and sec.234B is mandatory in nature. Further, if the assessee has hardship on account of this mandatory provision of sec.234B, the assessee can avail of the benefit of CBDT CIRCULAR No. F.No. 400/234/95-IT(B) dated 23.5.1996 by which it authorized the Chief Commissioner/Director General (Investigation) to waive penalty in certain cases. Sec.234B is mandatory. Hence, the CBDT issued this notification to waive interest in specified circumstance. From the above, one can draw conclusion that the interest u/s.234 B is mandatory and it gives no room to the Assessing Officer to entertain any explanation offered by the Assessee for non-payment advance tax.(Para 12) 

when the assessee made the petition under section 154 not to levy interest under section 234B the information whether the assessee is liable to pay advance tax under section 208 was very much debatable. It cannot therefore be held that levy of interest is apparent, obvious and glaring so as to give the ITO jurisdiction under section 154 to rectify the mistake.(Para 16) 

	AIT-2007-283-ITAT
M/s. Alembic Glass Industries Limited Vs. ACIT, Baroda
	AIT Head Note: On a comparative study of the provisions of section 244 as were on force up to the AY 1988-89 and the provisions of 244A applicable from AY 1989-90 onwards and with which we are concerned in this case, we find that there is a marked difference in the language used in these two provisions. In section 244 the interest was to be granted on any refund of ‘the amount’ becoming due on appeal or other proceedings. On the contrary section 244A provides for the interest on the assessee. See under clause (a) of the sub-section (1) it is on ‘the amount of refund out of any tax paid by or collected from the assessee. Similar is the position under clause (b) which grants interest in other cases. It is on refund of tax paid and from the date of payment of tax or penalty paid in excess of the tax demanded.(Para 16) 

in the context of s. 244A (1) (b) of the Act, the expression “tax” would include interest also and the definition of tax in s. 2 (43) meaning “income-tax” may not be applicable in the context of s. 244A (1) of the Act. Consequently, the interest paid in pursuance of an order u/s 234B has to be regarded as forming part of tax or an adjunct to income tax. The result would be that the assessee is entitled to interest on the refund of interest paid u/s 234B also.(Para 29) 

	AIT-2007-287-ITAT
M/s. Shalini Hospitals Vs ACIT, Hyderabad
	AIT Head Note: the activities of the nursing home constitute business activity, and since the turnover of the assessee during the years under appeal was below the limit of Rs. 40- lakhs prescribed in clause (a) of S. 44AB, assessee was not required for the years under appeal, to get its accounts audited in terms of S. 44AB (Para 5.12) 

	AIT-2007-288-ITAT
M/s Matrix Logistics Ltd. Vs ITO, Ahmedabad
	AIT Head Note: the disallowance of the claim of the assessee amounting to Rs 16,88,76,463/- on account of change in the method of valuation of the closing stock- principles of prudency, as laid down under the accounting standard 1 and as notified u/s 145(2) requires the stock to be valued at cost or market value whichever is less and the assessee has explained it to be one of the reason for changing the method of valuation. This is a settled law that the assessee is free to value the stock in accordance with the method of valuation as he may choose but the method once chosen has to be adopted consistently. The assessee can change the method of valuation if the change is bonafide and the assessee has explained the reasons for such change. If there will be any change in the method of stock valuation, it is bound to make some changes in the taxable income. Simply because due to the change introduce by the assessee, the taxable income of the assessee got reduced, it cannot be said that the assessee had intention to deliberately undervalue the stock so as to reduce its tax burden. In the case before us, the assessee has duly explained the bonafide of the change in the method. The assessee held the shares since 1/4/95 as stock-in-trade as an investment. In our view, the AO cannot convert the stock in trade into an investment when the shares as stock in trade has been duly accepted by the revenue in the earlier years and in the subsequent years also. It is not the case of the revenue that the assessee has not adopted the method of the valuation so changed in the subsequent years. Under these facts and circumstances of the case, we set aside the order of CIT (Appeals) and delete the addition of Rs 16,88,76,463/- made by the AO in the income of the assessee.( Para 14) 

	AIT-2007-290-ITAT M/s Moser Baer India Ltd. Vs JCIT, New Delhi
	AIT Head Note: it is open to an assessee not to claim tax holiday benefit u/s 10A/10B of the Act for anyone year or more of the relevant block of five assessment years by filing declaration under sub-section (7) of that Section before the due date of filing the return of income for the said assessment years. Since in the instant case the assessee has opted out of the provisions of Section 10B of the Act by filing the declaration u/s 10(7) of the Act during the course of assessment proceedings of the relevant assessment year, Revenue cannot thrust exemption provided u/s 10B of the Act upon the assessee.(Para 19)

	AIT-2007-298-ITAT Serum Institute of India Ltd Vs CIT, Pune
	AIT Head Note: supply of ELISA TEST KITS by SWAG and Hoechst to the assessee company is not proved or established to be a factor or cause for assessee's running out of its business of dealing in blood products. The tests carried out by Food and Drug Administration Department revealed in almost all cases of blood manufacturing companies that there was contamination. The assessee company could have continued to deal in blood products by using other brands of Kits available in the market. There was no complete restraint on the assessee in carrying the said line of business of blood products. The sterlisation, if any, of the very source of profit making apparatus, here source of blood product, is not attributable to the use of ELISA Test Kits supplied by BWAG and Hoechst nor the. Intention of both the parties while making the settlement at Rs 1.50 crores was to compensate the assessee for sterilization of the very source of profit making apparatus of the assessee company. Having regard to the cumulative effect of the terms and conditions of compromise agreement and other surrounding circumstances as discussed or pointed out in foregoing paras, it is clear that the payment of Rs 1.50 crore to the assessee is on account of injury or damages to the trading transaction or operations or activities including loss of reputation and goodwill of the assessee company. The payment is not found to be on account of depriving the assessee from its very source of income. The appearance of anti-bodies HIV in the blood products was a normal incident of the Pharma business inasmuch as anti-bodies HIV was found in the blood collected from the donors. The damages resulted out there-from is thus a normal incident of the business of dealing in blood products. The discontinuance of this line of business by the assessee was due to assessee's unwillingness to take any risk inherently involved in the said line of business as the assessee was of the opinion that contamination to be found in blood products, which might be present for various reasons, might mean cessation of the assessee company's operations not only in blood products but also in non blood, products, i.e. operation in vaccines which has continuously been carried on I  by the assessee till date. In these facts and circumstances of the present case, the discontinuance of one line of business of blood products by the assessee can not be treated as a loss of capital or very source of profit making apparatus and more so can not be solely attributed to the Kits used for testing HIV anti-bodies. Thus, the payment of Rs 1.50 crore either in whole or in part can not be appropriated or allocated towards the compensation for loss or sterilization, if any, of the very source of profit making apparatus.(Para 6.20) 

The case before us is also of the nature where we have taken a view that the compensation paid is in respect of two distinct matters, one taking the character of revenue receipts being damages for loss of stock, profit or business on revenue account and the other of a capital receipt being compensation for loss of assessee's name, fame, reputation and goodwill. It s an admitted position that the assessee has destroyed the stock of blood products worth Rs 2,04,08,695/-, which was allowed as a business loss in the assessment years 89-90 and '90-91. The stock of blood products was destroyed because part of it contained HIV positive anti-bodies. 

The allegation that Anti-bodies found in the blood products manufactured by the assessee was solely attributed to the Kits supplied by BWAG and Hoechst has not been proved and established. The BWAG and Hoechst has denied this allegation as clearly stated in the Compromise Agreement. But, on the other hand, the assessee has been maintaining a stand that the Test Kits supplied by BWAG and Hoechst was defective though the same could not be proved and established beyond any doubt by adequate, positive and sufficient evidences. But, the fact remains that BWAG and Hoechst have at the same time agreed to pay and has actually paid the damages amounting to Rs 1.50 Crore. The situation is 50 : 50 on either way. In these circumstances and in the light of the fact that there could be various reasons for appearance of anti- bodies in the blood products as set out above, we reasonably and fairly take a logical and rational view that 50% of the total damages on account of destroy of stock worth Rs 2,04,08,695/- may be adjusted against compensation received by the assessee on account of loss of stock, profit or business sustained in the usual course of business. We, therefore, allocate the sum of Rs 1.02 crore (rounded off) out of total compensation of Rs 1.50 crore towards the compensation for the loss of stock, profit or business on revenue account, and the rest sum of Rs 48 lakhs is consequently to be allocated towards compensation for the loss of assessee's name, fame, reputation and goodwill. In other words, the sum of Rs 1.02 crore shall be treated as revenue receipts and the balance Rs 48 lakhs shall be treated as capital receipts. (Para 6.21) 



	AIT-2007-302-ITAT
Claris Lifesciences Ltd Vs ACIT, Ahmedabad
	AIT Head Note: To boost up "R&D" facility in India, legislature provided this provision to encourage the development of the facility by providing deduction of weighted expenditure. Since what is stated to be promoted was development of facility, intention of the legislature by making above amendment, is very clear that entire expenditure incurred by the assessee on development of facility, if approved has to be allowed for the purpose of weighted deduction. In our view, legislative intention for bringing the amendment also justifies plain and simple meaning of the Section. In view of the above, we hold that the assessee is entitled to weighted deduction in respect of entire expenditure incurred for development of in-house "R&D" facility in terms of Section 35 (2AB) and claim of the assessee shall be allowed. (Para 12) 

for calculation of deduction under Section 80HHC excise duty and sales-tax are to be excluded from turnover(Para 19) 

	AIT-2007-328-ITAT
Life Insurance Corporation of India Vs CIT
	AIT Head Note: whether the assessee can be said to be in default u/s 115Q of the Act on account of non-payment of tax on distributed profits u/s. 115-0 of the Act in respect of payment made to central government out of the surplus profit. ? 

capital of the company(LIC ) is not divided into shares and therefore Central Government cannot be said to be shareholder. The position of the Central Government is akin to the sole proprietor of a business concern. The learned CIT(A) has himself given a finding that Central Government cannot be called a shareholder. This finding has also been upheld by us in the earlier part of the order. Therefore, in our considered opinion, the payment made by the assessee to the Central Government could not be treated as 'dividend' within the ambit of definition clause (22) of Section 2 of the Act.(Para 15) 

Accordingly, it is held that the provisions of Section 115-0 of the Act were not applicable to the present case. Consequently, the assessee could not be declared as assessee in default under Section 115-Q of the Act. (Para 17) 

	AIT-2007-329-ITAT-SB
M/s. Glaxo Smithkline Consumer Healthcare Ltd. Vs DCIT, Chandigarh
	AIT Head Note: 1.Whether deduction for tax, duty etc. is allowable u/s. 43B of the Income Tax Act, 1961, on payment basis before incurring the liability to pay such amounts?

the deduction for tax, duty etc. is allowable u/s. 43B of the Income Tax Act, 1961 on payment basis before incurring the liability to pay such amount.(Para 52)

2. Whether Modvat Credit available to the assessee as on the last day of the previous year amounts to payment of Central Excise duty u/s. 43B?

the Modvat Credit available to the assessee as on the last day of the previous year does not amount to payment of Central excise duty u/s. 43B. (Para 61)

	AIT-2007-342-ITAT
Claridges Investment & Finance P. Ltd Vs ACIT, Mumbai
	AIT Head Note: when there is conflict between the judgments of non-jurisdictional High Courts, then the view favourable to the assessee should be adopted. (Para 4) 

there is no case for making any disallowance on the interest paid on the monies borrowed as the facts clearly reveal that the borrowed funds have been utilized of the purpose of business. Merely because there was huge overdraft account it cannot be held that such borrowed funds were utilized for non-business purpose.(Para 8) 

Assessing Officer has not established any nexus between the borrowed funds and the interest free advances given to Kumbh Trading Pvt. Ltd. Therefore, in that situation the disallowance of any part of interest paid on monies borrowed does not arise.(Para 9) 

When borrowed funds were utilized for day-to day running of the business, there could not be any justification for disallowance of interest. Secondly, the Assessing Officer as also the learned CIT(A) have simply assumed that all the shares had been purchased out of borrowed funds. We do not accept that merely because the payments were made from the overdraft account it entailed utilization of borrowed funds as distinguished from the assessee’s own funds. There is direct authority of the judgment of Hon’ble high court  against such assumptions. The burden of proof as respects utilization of borrowed funds, for the purposes of the provisions of section 14A, is on revenue. (Para 20) 

addition of Rs. 44,93,731 made by the Assessing Officer being the amounts of excess brokerage debited to some clients- The addition made by the Assessing Officer is based on suspicion, surmises and conjectures. There is no material in the possession of the assessing officer that the reversed amounts were indeed collected from the clients. The addition is, therefore, totally unjustified and contrary to the provisions of the Act, and accordingly directed to be deleted.(Para 37) 

addition of Rs. 41,33,919 made by the Assessing Officer by way of the assessment of deemed interest on the funds allegedly diverted to M/s Ashok Mittal & Co.- It is essential to prove diversion of borrowed funds for non-business purpose before disallowing interest paid on borrowed capital. The addition has been made purely nationally by applying a rate of 17% on the outstanding amounts in the accounts of AMC. No such interest has been charged by or accrued to the assessee. Income-tax is a charge upon income earned and not the income that could have been earned. The addition made is, therefore, liable to be deleted in this short ground alone.(Para 42)  

the disallowance of expenses on purchase of software to the tune of Rs. 3,24,508. The AO treated the expenditure as capital expenditure. The CIT(A) held that the kind of software purchased by the assessee, being a systems software, should be treated as capital expenditure- Having regarded to the scale of operations of the assessee company the expenditure is too low to be regarded as resulting into any long term benefit. It is not the case of the revenue that any part of this expenditure relates to any software custom made/installed for the assessee on standalone basis. We therefore direct deletion of the disallowance. (Para 48) 

 the assessee entered into various transactions in shares through three Kolkata-based brokers. According to the AO those transactions were not genuine and he has therefore made various disallowance/additions. The assessee has challenged the disallowance of Rs. 7,20,93,640 made by the AO of the loss claimed in respect of delivery-based transactions. The AO made the disallowance because the there Kolkata brokers through whom the assessee had made the transactions did not report the transactions to the Calcutta Stock Exchange.   

the assessee’s transactions are supported by the movement of shares as reflected in Demat account, movement of money as reflected in the bank account, entries in the books of account of the assessee, prevalent market quotations of CSE, Contract Notes and Delivery bills issues by Kolkata brokers and their statements in response to the enquiries made by the Assessing officer. Last but not the least the assessee has shown net profit of R. 16.18 Crores. the AO has acted upon grossly inadequate material and his conclusions are in the realm of suspicion, conjecture and surmise. Accordingly we direct that the profit/loss from the assessee’s transactions with the three Kolkata brokers be assessed as shown in the books of account of the assessee. 

As a corollary of the finding that the assessee’s transactions with the three Kolkata brokers were paper transactions only and not genuine transactions the AO has disallowed the business loss of Rs. 26.44 Crores, claimed as deduction by the assessee, on the ground that the loss not actually incurred. It is pertinent to note here that the loss is reflected in the books of account. Money for the transactions have gone out from the bank accounts. Shares sold have gone out from the Demat accounts of the assessee. There is nothing to indicate that any of those money and shares returned to the assessee in some from or the other. It important to emphasize here that the disallowance on the ground of infraction of law can be made only if there is serious breach or defiance of law or contumacious conduct. The technical or venial default would not justify the harsh action of disallowance of an expenditure actually incurred. the denial of deduction of loss on the ground of non-genuineness or loss is untenable. In the absence of any material to implicate the assessee in any serious breach or contravention of law and in view of the fact that there is no material to show that the pertinent authorities ever took exception to the assessee’s role in the transactions in question we further hold that the disallowance of loss on the ground of infraction of law also is not tenable. In the absence of any adverse verdict against the assessee from the relevant authorities we are no wind in the sail of the revenue that the loss is not allowable on account of infraction of law.(Para 73) 

the assessee’s claim of loss was premature. Because there was subsequently recovery of approx Rs. 1 crore from Kolkata brokers the revenue contends that all hopes of recovery were not loss and there was possibility of amount being recovered. The learned counsel for the assessee submitted that after constant efforts only a sum of Rs. 1 crore could be recovered over a period of three and half years. That showed that there was slim chance of any further recovery. Hence the circumstance relied upon by revenue should be held as establishing the assessee’s case. The learned counsel emphatically submitted that the assessee doggedly pursued the issue of recovery and left no stone unturned. A criminal complaint was filed. Police investigation was involved. Cheques dishonored. A criminal suit was filed. All that is a matter of record. We see considerable force in these contentions of the assessee. We therefore direct deduction of the sum of Rs. 26.44 Crores as business loss incurred by the assessee during the year.(Para 74) 

an order initiating special audit u/s 142(2A) in the case of an assessee without allowing that assessee an opportunity of being heard is vitiated in law.  But in the case before us the Assessing Officer has availed of extended time limit, even if as held by us he did not avail of any extended jurisdiction.  In our view the extended time limit as laid down by Explanation 1(iii) is not available to him for want of a valid and proper reference under section 142(2A). 

 the assessment order in the instant case is bad in law as having been made beyond the statutory time limit to make the assessment.  (Para 95) 

	AIT-2007-348-ITAT
M/s. Rogini Garments Vs ACIT, Tirupur
	AIT Head Note: relief under section 80-IA should be deducted from the profits and gains of the business before computing relief under section 80HHC of the Act.(Para 42) 

	AIT-2007-352-ITAT
M/s. Honda Siel Cars India Ltd Vs ACIT, Noida
	AIT Head Note: CIT(A) was not justified in treating the payment of lump-sum technical fee and royalty as diversion of profit to HMCL, Japan. (Para 12.6) 

the liability was incurred on the date when sales were made. Therefore, this was ascertained and accrued liability of the assessee and accordingly the same was allowable. (Para 20.5) 

the impugned expenditure was incurred wholly and exclusively for the purpose of its business for acquiring rights outside the country to export cars/components. Therefore, the Id. CIT(A) was not justified in sustaining the impugned disallowance (Para 23.5) 

	AIT-2007-353-ITAT
M/s. Sera Com. Pvt. Ltd Vs ITO, Jammu
	AIT Head Note: there being no transfer of bonus shares within meaning or sub-section (47) of Section 2 or the Act, No capital gain exigible to tax accrued or arose to the assessee merely on receipt of bonus shares.(Para 9) 

Depreciation at the rate of 100% is available on temporary wooden structure and not of all types of wooden structure(Para 15)

	AIT-2007-357-ITAT
M/s. Mahavir Spinning Mills Limited Vs ACIT-I, Ludhiana
	AIT Head Note: the interest which is received from the customer on account of delay in payment, even if assessed as business incomes but will have to be reduced therefrom for the purpose of calculation for profits of business to calculate the relief admissible under section 80 HHC of the Act (Para 3.1) 

non mentioning section 80 HHC in the aforesaid clause (iii) of sub-section (6) of section 10B will not entitle the assessee to claim deduction u/s 80HHC for the reason that the deduction u/s 80HHC is otherwise also not available to the units claiming exemption u/s 10B, because the profit of the units claiming deduction u/s 10B is not to be included with the profits eligible for deduction u/s 80HHC and since in such type of industrial undertaking no eligible profit can be derived without having export turnover, therefore, export turnover which earned profit eligible for deduction u/s 10B should also not be included in the turnover to claim deduction u/s 80HHC of IT Act.(Para 8.3) 

	AIT-2007-362-ITAT
M/s. Mehta Manufacturers Vs ITO, Mumbai
	AIT Head Note: the return of income was filed claiming deduction u/s. 80HHC at Rs. 7,38,416/-. During the course of assessment proceedings the Assessing Officer noted that there was a net profit of Rs. 14,54,272/- on total export turnover of Rs. 2,48,26,964/-. The net profit included Duty draw back turnover of Rs. 21,10,298/- and DEPB of Rs. 6,63,942/-. The Assessing Officer on verification of export in Form No. 10CCAC observed that the assessee has Loss on export turnover at Rs. 10,19,985/-. He considered Taxation Laws (Amendment) Act 2005, in which amendment has been carried out to section 80HHC. Since the assessee’s export turnover was below Rs. 10 Crores and there was loss on the total export turnover, he noted that the assessee was entitled to set off of 90% of any one of the export incentives specified u/s. 28(iiia) to (iiie) as per the 5th proviso to sub-section (3) of Section 80HHC. Accordingly, the amount of deduction u/s. 80HHC was scaled down to Rs. 4,39,641/- as against the assessee’s claim of Rs. 7,38,420/- 

the word "or" has been intentionally used between clauses (a) and (b) in the fifth proviso to section 80HHC, which can not be substituted with the word "and". In our considered opinion the learned CIT (A) was justified in not accepting the assessee's contention on this count. (Para 15) 

	AIT-2007-370-ITAT
M/s. Balarampur Chini Mills Ltd Vs ACIT, Kolkata
	AIT Head Note: deferred tax charge is not covered by any of the clauses of the Explanation to subsection 2 to Explanation 115JB as objected by the Revenue before us, and therefore, in our considered opinion, such deferred tax charge is not required to be added back in the computation of book profit for the purpose of section 115JB (Para 27) 

Since in the present case also, tax on distributed profit is different than income tax payable, the same cannot be covered under clause (a) to Explanation to sub-section (2) of section 115JB.(Para 35) 

fringe benefit tax is an allowable deduction in the computation of book profit under section 115JB of the Act -the ld. CIT(A) has rightly treated the tax on profit distributed as dividend in similar manner as fringe benefit tax and has thereafter rightly directed the A.O. not to add back such tax on distributed profit in the computation of book profit for the purpose of section 115JB.(Para 36) 

	AIT-2007-371-ITAT
BJ Services Company Middle East Ltd Vs ACIT, Dehradun
	AIT Head Note: the company agreed to pay income-tax on behalf of Mr. Roger David Arnold and the question was whether, in view of the aforesaid agreement, the tax had to be grossed up at multiple stages or only at single stage for working out the salary liable to be taxed u/s 15 of the Income-tax Act, 1961 (the Act)? 

the only inescapable conclusion is that the salary of the assessee has to be calculated on the basis of multiple grossing up method.(Para 7.4) 

the tax paid by the company was part and parcel of the salary and not any sum outside the salary or independent of salary. Thus, the tax liability of the assessee was nothing but the salary and not anything outside it. Therefore, this payment of tax on behalf of the assessee will be monetary payment. In view thereof, the provision contained in section 10(10CC) is not applicable for the reason that like salary, this payment is also a monetary payment forming part of the salary.(Para 7.5) 

	AIT-2007-375-ITAT
Smt. Nirmal Jain Vs ITO, Patna
	AIT Head Note:the assessee was under a bona fide belief that his case will not fall within section 44AD and, therefore, he was not required to get accounts audited where he is claiming his income less than 8% of gross receipts. Once his gross receipts are less than Rs. 40 lacs there was no compulsion on him by virtue of section 44AB of the Act to get his accounts audited. Once that is so, no fault can be found with the assessee for not getting his accounts audited. In any case, the explanation furnished by the assessee is satisfactory and, therefore, no penalty can be levied on him. Penalty so levied is cancelled.(Para 6) 

	AIT-2007-376-ITAT
Mewat Zinc Ltd Vs ITO, New Delhi
	AIT Head Note: Had the appellant filed the revised return u/s 139(5) of the I.T. Act before issue of notice u/s 143(2) on 24.11.98, the intimation could have been revised under the provisions of Section 143(1B) of the I.T.(Para 17)

	AIT-2007-379-ITAT
M/s. Sterling Holidays Resorts (India) Ltd Vs ACIT, Chennai
	AIT Head Note: Time Share Agreement-During the relevant assessment year assessee received a sum of Rs. 26,54,31,714/- from the customers to whom the assessee extended usership right in terms of specific agreement entered into with each customers- Assessee treated 45% of the said receipt as revenue during the year under consideration. Balance of 55% being Rs. 14,59,87,443/- was treated as advance subscription towards customers facilities and kept in  the liability side. The said amount was offered as income in equal in instalments over the number of years for which the user-ship right was extended to the customers. 

 The concept of deferred income is alien to Income-tax Act. Income on its coming into existence attracts tax. The obligation to use the income in a particular manner does not remove it from the category of income: this is even if the obligation is part of the original contract giving rise to the income.- It is amply clear that income that is received or deemed to be received in the previous year is exigible to tax. The computation of such income is to be made in accordance with the method of accounting regularly employed by the assessee. There is absolutely nothing in the Act to permit the assessee to treat part of the income as deferred income and to offer it for taxation as per its own sweet will. We find absolutely no rationale for excluding 55% income. Even on facts assessee failed to satisfy that 55% receipt was to meet certain obligations and it is to be spread over in 100 years’ time. (Para 15) 

	AIT-2007-380-ITAT
M/s Vinbros and Company Vs ITO, Pondicherry
	AIT Head note: the assessee is entitled to relief under section SOIB being a small scale industry engaged in production of IMFL from rectified spirit. The end product IMFL is quite distinct and is a commercially different article than the major input rectified spirit, which not fit for human consumption. That the changes made in input results in a new and different article is recognised in the trade as such. The same also has judicial recognition, as seen in paras 13 and 14 above from expositions of 

Hon'ble Apex Court

and Hon'ble Allahabad High Court cited above. Section 80IB itself envisages as such by way of reference to Eleventh Schedule in 80IB(iii). Hence, in our considered opinion, it has to be concluded that the assessee in this case satisfies the requirement, that it manufactures or produces an article or ting for the purposes of Section 80IB of the Act (para 22) 

	AIT-2007-382-ITAT
M/s. Motorola India Electronics (P) Ltd Vs ACIT, Bangalore
	AIT Head Note: as the interest in question arose on deposit which are held in EEFC Account from export profits and as the Government by regulation as stipulated and the maximum amount that can be held in EEFC Account and as the assessee had advanced amounts to sister concerns from out of monies available with him, for the reason that he was prevented by Govt. regulations from prepaying External Commercial Borrowings, the income in question can definitely be considered to have close nexus with the business activity of the assessee and thus assessable under the head 'income from business.'(Para 7.2)

the entire profits deriving from the business of undertaking should be taken into consideration, while computing the eligible deduction under section 10B/10A of the Act, by applying the mandatory formula.(Para 8.3)

	AIT-2007-389-ITAT
M/s Bakliwal Corporate Services P. Ltd. Vs ITO, Mumbai
	AIT Head Note: Membership card issued by a Stock Exchange is a capital asset as the term "Capital asset" has been defined by Section 2(14) of the I-T Act to mean property of any kind held by an assessee, whether or not connected with his business or profession.Stock Exchange card is a capital asset but that by itself is not sufficient for allowance of depreciation unless other statutory conditions stipulated by section 32 of the IT Act are fulfilled namely, 1) The asset in question is capable of diminishing in value; 2) The asset is owned by the assessee, and, 3) The asset is used for the purpose of business( Para 12)

	AIT-2007-390-ITAT
M/s Alcan Inc. Vs DDIT, Mumbai
	AIT Head Note: The assessee is a Canadian company. The assessee had, over a period of time, acquired 3,88,44,324 shares of an Indian company by name Indian Aluminum Co. Ltd. (India). The shares acquired by the assessee company are of the following categories. 


(i)
Shares acquired between 1938 and 1968 in Canadian Dollars (CAD);


(ii)
Shares acquired in August 1998 in American Dollars (USD); and 


(iii)
Bonus shares allowed between 1944 and 1996.

'whether, the assessee company can avail the option of substituting FMV as on 1.4.1981 as the cost of acquisition of shares acquired by it before 1.4.1981 in the light of section 55(2)(b)(i) and, whether, the proviso to section 48 debars the assessee from opting the FMV for the reason that the said proviso directs the non-resident assessee to compute the capital gains on foreign currency conversion rule.?

First proviso to section 48 permits a non-resident to compute the capital gains after converting the concerned variables into the foreign currency in which the shares were first acquired. This facility of conversion is provided for the reason that the conversion rate difference between Indian currency and foreign currency is different from currency to currency and fluctuate from time to time and not stable and also not comparable. Therefore, if no conversion is made and the capital gains is computed in Indian currency the computation will not reflect the "real capital gains", If the facility of currency conversion is not available and if the capital gains are computed through out in Indian currency, the computation would be distorted and unrealistic. It is a rule of income taxation that what is to be taxed is real income. For that matter, capital gains is also treated as income. Accordingly, it is necessary that what is assessed is real capital gains. It is for that purpose proviso to section 48 is provided in that section. The said proviso does not restrict or undo the option available to an assessee u/s 55(2)(b)(i). They are operating in two different realms.(Para 15) 

the assessee is entitled to for the benefit of the option available u/s 55(2)(b)(i) of the Act(Para 17) 

	AIT-2007-397-ITAT
Sh. Rajiv Gupta C/o Monga Bros. Ltd. Vs ITO, Ludhiana
	AIT Head Note: the assessee in law, was not entitled to the carry forward and set off of long term capital loss suffered in assessment year 1996-97 in so far as the return of income for that assessment year was not filed within the time allowed under section 139(1) and consequently not in accordance with the provisions of section 139(3). We are, therefore, of the considered view that the long term capital loss disclosed in the return of income filed for assessment year 1996-97 (which was filed after the specified period indicated in section 139(1)) was not permissible to be carried forward and set off in accordance with the relevant provisions of Act.(Para 12)

whether the Assessing Officer had the power to deny the set off of capital loss suffered in assessment year 1996-97 in subsequent assessment years notwithstanding the fact that in the assessment order for assessment year 1996-97 the Assessing Officer had specifically mentioned that the long term capital loss of Rs. 2.41,759/- is allowed to be carried forward. 

the Assessing Officer had committed a mistake of law which was glaring .and obvious. Therefore, the Assessing Officer, in our view was justified in rectifying the assessment orders for assessment years 1997-98 and 1999-2000 giving effect to provisions of section 74 read with section 80 and section 139(3). (Para 13)

the Assessing Officer was justified in refusing the set off of the long term capital loss suffered in assessment year 1996-97 in assessment year 1997-98 as well as in assessment year 1999-2000. In our view, there was a glaring and patent mistake committed by the Assessing Officer originally while making the assessments for the aforementioned assessment years under section 143(3). However subsequently, the Assessing Officer has rightly modified the assessment orders by rectifying the mistake of law in accordance with the provisions of section 154. (Para 16)

	AIT-2007-398-ITAT
M/s Mihir Engineers Ltd. Vs JCIT, Mumbai
	AIT Head Note: The manufacturing of components for round bottle cooling towers is an independent process which is not part and parcel of the collaboration with GEA Polacel. The assessee has already availed benefits under Section 80-IA of the I.T. Act in respect of its unit manufacturing round bottle cooling towers and there is no merit in its claim for claiming benefit of deduction under Section 80-IA of the Act in respect of components manufactured for round bottle cooling towers The perusal of the facts of the case clearly reveal that the assessee has established a new unit for the manufacturing of components of XE series and CM series of cooling towers in collaboration with GEA Polacel, which is an independent unit. In respect of the manufacturing activities connected with components of RB series of cooling rowers, the moulds and plant and machinery initially utilized for the purpose have been shifted from Odhav unit to Chattral unit for the purpose of better control and management The assessee is entitled to the claim of deduction under Section 80-IA of the Act in respect of components "manufactured in respect of XE series and CM series of cooling towers. The assessee is not entitled to the benefit of deduction under Section 80-IA of the Act in respect of manufacture of components of RB series of cooling towers. The contention of the assessee i that it had shifted only 11% of tot a] value of plant and machinery from old unit to be part of the new unit has no relevance in view of our finding that the manufacture of components for RB series is independent of manufacture of components for XL and CM series In the facts am circumstances of the case, we confirm the order of Assessing Officer and CIT (A) in denial  deduction under Section 80-IA of the Act in respect of components manufactured for Round Bottle (RB Series) Cooling Towers.(Para 21)

The situs of assembly of end product being client’s premises does not disentitle the assessee from its claim of deduction under Section 80-IA of the Act in respect of bought out components utilized for the erection of the said cooling towers. There is no merit in the contention of the learned DR that excise duty is paid only manufactured items. The levy of Excise Duty is governed by Excise Laws. There is no merit in denial of exemption under Section 80-IA of the I.T. Act on bought out items as the same are not subjected to Excise Duty. The assessee prepares two different bills; one for excisable manufactures items and other for bought out components, both of which are utilized for the erection of cooling tower. The assessee raised separate bills for transportation, erection and service charges. The profits on sale of the manufactured items and bought out components are eligible for deduction under Section 80-IA of the Act.(Para 31)

the assessee is entitled to the benefit of deduction under Section 80-IA of the Act both on the manufactured item and the Bought out components, used for the erection of cross flow (XE series) and counter flow (CM series) cooling towers. In view of our decision hereinabove that assessee is not entitled to any deduction under Section 80-IA of the Act on round Bottle (RB) Cooling Towers, no deduction/benefit under Section 80-IA shall be allowed on bought out components used for erection of round Bottle cooling towers. The Assessing officer is directed to allow the deduction under Section 8-IA of the I.T. Act only on profits on sale of cross flow (XE series) and counter flow (CM series) cooling towers.(Para 32)

The assessee had also incurred certain expenditure on transportation and also on installation by way of payment to contractor and any expenditure linked to providing the services shall be debited to the Gross Receipts received from clients. The assessee shall be entitled to the benefit of deduction under Section 80-IA of the Act only on net receipts from installation, forwarding and services charges.(Para 36) 

	AIT-2007-404-ITAT
M/s DXN Herbal Manufacturing (India) Pvt. Ltd. Vs ITO, Pondicherry
	AIT Head Note: whether the expression "produce" is wide enough to cover even a process which though makes the commodity more marketable does not result in bringing into existence any article or thing which did not earlier exist or brought out as a commercial commodity which may amount to production (Para 20.4) 

the expression 'manufacture' or 'producing' any thing or article u/s. 80IB(2) (iii) has been used in a generic sense and within its ambit it does not include any processing of goods, which does not bring out a new or commercially distinct commodity. Accordingly, putting the mushroom powder into the gelatin capsule does not amount to manufacture or production of any commercially distinct commodity. Therefore, we hold that the assessee is not entitled for deduction under section 80IB (Para 31) 

	AIT-2007-414-ITAT
Anthony Phillip Witek Vs CIT, New Delhi
	AIT Head Note: Assessing Officer noticed that the assessee was an employee of M/s Birla Tata AT & T Ltd. and had received salary from the said concern. In the return of income the assessee had claimed status u/s 10(5B) of the Act and accordingly tax borne by the employer for the assessee had not been grossed up and added to the income of the assessee as tax perquisites. According to the assessee he is a technician and was not a resident in India in any of the four financial years immediately preceding the financial year in which he arrived in India and the tax is borne by the employer and, therefore, the assessee is covered under the provisions of Section 10(5B) of the Act. However, the Assessing Officer disallowed the exemption claimed by the assessee u/s 10B of the Act. 

as per Section 245 S of IT Act, ruling of AAR are binding only on the applicant and the concerned commissioner in respect of transaction in relation to which ruling had been sought but at the same time the ruling of AAR has the persuasive value. Hence the same is required to be taken into consideration with respect by the Tribunal while deciding the similar issue. In view of what has been discussed, we are of the view that the finding of the Ld. CIT (A) that the applicant does not qualify for exemption u/s 10(5B) are not legally justified inasmuch as the same are not based on any legal precedent. The observation of the Ld. CIT(A) seems to be based on his personal perception about the information technology. We, therefore, set aside the impugned order(Para 8) 

	AIT-2007-416-ITAT
M/s De Beers India Minerals Pvt. Ltd Vs ITO, Bangalore
	The payments made to 'Fugro' cannot be considered as 'fees for technical services' as such payments are not in consideration for the development and transfer of technical plan and technical design.(Para 5.6) 

As per para 1.1.5 of Agreement between 'De Beers' and 'Fugro', the ownership of all information and data was always with 'De Beers' and 'Fugro' is bound by confidential clause. When the ownership of data is always with 'De Beers', there cannot be transfer of property from 'Fugro' to 'De Beers'. 'Fugro' has not developed or transferred any technical plan or design to 'De Beers' so as to attract Article 12(5)(b) of the India and Netherlands DTAA. Thus on this issue also we agree with the findings of the first appellate authority. Thus we answer the second question is in the negative, in favour of the assessee and against the revenue. (Para 5.10) 

	AIT-2007-420-ITAT
Premsudha Exports Pvt. Ltd Vs ACIT, Mumbai
	AIT Head Note: Copies of resolutions of Board of Directors are also placed before us in both the cases where from it is evident that one of the Director was authorized to take necessary steps to let out the property in question. They have also fixed the monthly rent and the security deposits of both the properties. Consequent to the resolutions, the assessee has approached to various Estate and Finance Consultants for letting out the properties and the request was also duly acknowledged by the Estate and Finance Consultants. The series of correspondence are placed before us to demonstrate the efforts made by the assessee for letting out of its properties, but, unfortunately during the year under appeal, assessee could not get the suitable tenant on account of hefty rent and security deposits. The correspondence exchanged between the assessee and the different property consultants are placed on record at page Nos. 31 to 100. From this correspondence, it is, noticed that the assessee has approached various property consultants to let out its properties and during the year, it could not get a suitable tenant. From a careful perusal of these documents, it has become evident that during the whole year, assessee made its continuous efforts to let out the properties and under these circumstances, this property can be called to be let out property in terms of our observations in foregoing paras. Since the property has been held to be let out property, its annual letting value can only be worked out as per sub-clause (c) of section 23 (1) of the I.T. Act. and according to this clause, the rent received or receivable during the year is NIL and as such the same be taken as the annual value of the property in order to compute the income from house property.(Para 18) 

	AIT-2007-443-ITAT-SB
M/s RBF Rig Corpn. LIC (RBFRC) Vs ACIT, Dehradun
	AIT Head Note: Whether tax paid by the employer on the income of the assessee is entitled to exemption u/s 10(10CC) of the Income-tax Act? 

when payment is made in cash by employer to the employee, it is not a perquisite. The cash payment to the employee has been held to be different from a "perquisite". It was held to be different from "convertible into money or not". The cash payment was not held to be money payment while considering the question whether such payment was a benefit, amenity or a perquisite, though cash payment by the employer to the employee may be liable to be assessed as "salary".(Para 14) 

when payment is made in cash by employer to the employee, it is not a perquisite. The cash payment to the employee has been held to be different from a "perquisite". It was held to be different from "convertible into money or not". The cash payment was not held to be money payment while considering the question whether such payment was a benefit, amenity or a perquisite, though cash payment by the employer to the employee may be liable to be assessed as "salary".(Para 14.4) 

taxes paid by employer on behalf of the employee were treated as a perquisite covered by sub-clause (iv) of clause (2) of section 17 of the Income-tax Act and, therefore, includible in the salary. There is no dispute that payment of taxes made by the employer on behalf of the employee is a perquisite and part of the income assessable under the head "salary" if clause 10(10CC) was not brought on the Statute Book. It is also a benefit or amenity enjoyed by the employee but it is not a monetary payment to the employee. It is a payment by the employer which discharges an obligation of the employee, which otherwise would have been discharged by the employee. Such payments of taxes, therefore, are fully covered by above sub clause (iv). (Para 16) 

taxes paid on behalf of the assessee is a perquisite or a benefit, but not income from business. It could not be taxed except under clause (iv) of Section 28 which provided that a benefit or perquisite was liable to be charged to tax.(Para 17) 

It is not money, which is paid to the assessee when taxes are paid on his behalf. It is discharge of his obligation. The payment fully fits in the jacket of sub-clause (iv) of section 17(2) of the Act. It may be a monetary gain or monetary benefit or a monetary allowance but definitely it is not a monetary payment to the assessee. What is excluded in the clause is the perquisite is in the shape of a monetary payment to the assessee. If it is a payment to a third person like payment of taxes to the government, then such payment of taxes can not be excluded under clause 10(10CC). The circular of the Board and provision of sub-section (1A) of section 192, section 40(a)(v), 195A fully support the claim of the assessee. We, therefore, hold that the taxes paid by the employer on behalf of the employee is a perquisite within the meaning of section 17(2) of the Income-tax Act, which is not provided by way of monetary payment. Therefore, there is no reason not to exclude such payment of taxes from the total income of the assessee. In other words, taxes paid by the employer can be added only once in the salary of the employee. Thereafter, tax on such perquisite is not to be added again. We, therefore, find substance in the contention advanced on behalf of learned counsel for the assesses and the Interveners. The question referred to us is answered in favour of the assessee. The appeals of the assesses and Interveners are allowed on this issue. (Para 17.1) 

	AIT-2007-450-ITAT
M/s A-One housing Complex Ltd Vs ITO, New Delhi
	AIT Head Note: addition of Rs. 1,90,10,000/- under section 68 of the Income Tax Act, 1961- where the assessee had furnished (i) the names and address of the share applicants (ii) the GIR Nos./P.A.N. Nos. (iii) the Ward Nos. where assessed (iv) the mode of payment and (v) other information which the assessee knows or possesses, then it can be said that initial burden on the assessee can be said to be discharged. No doubt, the Assessing Officer is not debarred from making further enquiry. If the Assessing Officer fails to bring any adverse material on record then the Tribunal would be justified in coming to the conclusion that onus on the assessee has been discharged.(Para 15) 

Mere non-compliance of notice/summon would not lead to the inference that onus has not been discharged (Para 18) 
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